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PREFACE, 

It is hoped that the Hmited purpose of this work will explain 
and justify the limited treatment of its subject-matter. 

For the translation I have consulted and more or less 
followed the following works : — Whewell's Grotius, Elwes' 
Spinoza (in Bohn's Philosophical Library), Harrington's 
"Social Contract" (G. P. Putnam's Sons). 

Mr. S. Ball, of St. John's College, was kind enough to read 
through my manuscript. I hasten to add that he is respons- 
ible neither for its matter nor manner. If time had allowed 
me to profit more by my friend Mr. J. B. Rye's suggestions. 
Chapter III. would have been less unworthy the considera- 
tion of historians. 

I am much indebted to the Delegates of the University 
Press for their kind permission to reproduce the selected 
examination questions contained in the Appendix. 

Oxford, 

i8 June, i8g8. 
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THE SOCIAL COMPACT. 



CHAPTER I. 

INTRODUCTORY. 

The Social Compact Theory. What is it.^ 

We are to give a histor}^ of the Social Compact Theory 
from its birth in the XVIth to its death in the XlXth 
century. In doing so we shall have occasion to examine 
in some detail the systems which successive writers 
have derived from it, and more briefly its practical in- 
fluence in the field of action. By way of prologue we 
shall consider its true significance, as well as its histori- 
cal antecedents and origin. For epilogue we shall have 
something to say about its practical consequences, the 
criticism to which it has been subjected and its perma- 
nent value as an expression of political truth. 

We begin then with asking, What is the Theory of 
the Social Compact ? This is a question not very easy 
to answer compendiously owing to the various forms 
the theory has assumed under diff"erent hands. It will 
be found however that in spite of great variet}^ of pre- 
sentment it is always put forward for one or both of two 
purposes. /It is designed to furnish either (A), a theory 
of political duty, or, (B), a theory of political origins./ 

(A.) A theory of political duty. By poHtical 
duty is not meant legal duty, i.e. the duty of obedience 
to the law of the land as defined by that law, but the 
moral duty arising out of political relations. What are 
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2 CHAPTER I. 

the moral duties of ruler to ruled, and of ruled to ruler? 
What are the moral duties of the members of a political 
society one with another in their capacity of citizens ? 
These are the questions which a theory of political duty 
must set itself to answer. 

Three Principal Theories. Now the answers 
to these questions are as numerous as the systems of 
morals that philosophers have advanced or peoples 
practised ; but the theories that enjoy or have enjoyed 
most vogue may be reduced to three. 

I. -The first theory distinguishes political right and 
wrong, and in doing so defines political duties with 
reference to the End of the State. The applications of 
this theory are as numerous as the conceptions that 
men have entertained of the Political Chief Good. Do 
we maintain with Plato and Aristotle that " a State, 
w^hich is not merely nominally, but in the true sense of 
the word a State should devote its attention to virtue^;" 
then an act (whether of rulers or of ruled) is pohtically 
right as enabling the State to realise this end, politically 
wrong as disabling the State from realising this end. 
Do we agree with Locke that '' Government has no other 
end but the preservation of property'^" i.e. of "lives, 
liberties and estates^" or with Warburton that the end 
of the State is "security to the temporal liberty and 
property of man^" ? then this is the standard by which 
political action is to be estimated. To this general 
class may be referred the principle of Utility, which sees 
the Chief Good in the attainment of pleasure and the 
avoidance of pain. "I am a partizan of the principle 
of utility, when I measure my approbation or disapprob- 
ation of a public or private act by its tendency to 
produce pleasure or pain'\" " Utihty expresses 

1 Arist., Pol. iii. 9. Cp. Plato, Laws xii. 963 a. 

2 Civ. Gov., ii. 94. '^Ib. 123. ^Alliance betw. Ch. <s>^St., Bk. i. c. 4. 

s Bentham, Princ. of Legislation, c, i, 
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INTRODUCTION. 3 

[ the property or tendency of a thing to prevent some 
evil or to procure some good. Evil is pain or the 
cause of pain. Good is pleasure or the cause of plea- 
sure That which is conformable to the utilit}^ 

or the interest of a community is what tends to augment 
the total sum of the happiness of the individuals that 
compose it \" 

2^.^ The second theory finds the required standard in 
the Law of Nature ^, or the Law of God'^^ phrases 
which admit of as many interpretations as there are 
persons to interpret them. The most famous of this 
class of doctrine conceives the expressed will of the 
ruler to be the mirror of the will of God. This theory 
has been more often applied to monarchies than to 
republics, and is commonly known as the theor}^ of the 
Divine Right of Kings. It is expressed b}/ Sir Robert 
Filmer, who says " as kingly power is by the Law of 
God, so it hath no inferior law to limit it^." So 
Louis XIV, " Celui, qui a donne des rois au monde a 
voulu qu'ils fussent honores comme ses representants en 
se reservant a lui seul le droit de juger de ses actions. 
Celui qui est ne sujet doit obeir sans murmurer ; telle 
est sa volonte'\" The merit of this theor}^ is its sim- 
plicity. It allows no appeal from the commands of 
rulers to the court of conscience. Unfortunately for 
its success it is a doctrine which men have never been 
willing to accept. "When the people are made miser- 
able, and find themselves exposed to the ill usage of 

1 Bentham, Pvinc. of Legislation, c. i. 

2 The Law of Nature is the only rule and measure of all laws, and 
superinduced Laws of God and man are but instances of obedience 
to those general precepts of nature. — Jeremy Taylor. Works, 
(Heber's ed.) xii. 229. 

^ The true fundamental Laws of every Commonwealth are the 
Laws of God the Universal King. — Richard Baxter, Holy Common- 
wealth, p. 182. 

^ Filmer, Pairiarcha, c. 3, ad init. 

5 Ap. BluntschU. Theory of the State, p. 288 (Clar. Press). 

B 2 
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4 CHAPTER I. 

arbitrary power, cry up their governors as much as you 
will for sons of Jupiter, let them be sacred and divine, 
descended or authorised from Heaven ; give them out 
for whom or what 3^011 please, the same will happen. 
The people generally ill-treated and contrary to right 
will be ready upon any occasion to ease themselves of a 
burden that sits heavy upon them^." 

3.^ The third theory — the subject of the present 
erfquiry — is the theory of a Social Compact or Contract, 
It is characteristic of it to derive political duties from a 
supposed compact or mutual promise. Political right 
is action consistent with Compact. Political wrong 
is action inconsistent with Compact. This Compact 
is variously conceived. Sometimes it is represented as 
a mutual promise of rulers and ruled, sometimes as a 
mutual promise of all the members of a society to which 
the ruler, as such, is not a party. 

These Theories not equally extensive. Be- 
fore leaving the first two theories to concentrate 
attention upon the third it is proper to observe that 
they are not all coextensive standards of political 
morality. The first derives from its conception of the 
Chief End a touchstone of all pohtical actions whether 
of rulers or of ruled. The theory of Divine Right on 
the other hand is silent as to the duties of Kings. For 
them some other standard- of conduct must be found. 
They are represented as amenable only to the Law of 
God or of Nature, phrases, which, as we have noticed, 
admit of every variety of interpretation. Lastly the 
Social Compact Theory widens with the first or narrows 
with the second according as the compact is or is not 
represented as binding on rulers equally with ruled. 
That it is so binding is the view of Hooker and Locke. 
That it is not so binding is the view of Hobbes. 

1 Locke, Civ. Gov., ii. 224. 
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INTRODUCTION. 5 

The Social Compact Theory raises two 
questions. Having prefaced thus much with regard 
to theories of poUticai duty generall)' we proceed to 
consider the theory of the Social Compact in particular. 
In doing so we are immediately confronted by two 
questions. 

First. How did Compact come to be regarded as 
a standard of political duty ? 

Secondly. Supposing it so regarded how are its terms 
to be inferred ? 

I. How did Compact come to be regarded 
as a standard of political duty ? This question : 
admits of no single answer. The Social Compact 
Theory was the product of several converging streams 
of thought. In particular it was attributable to the 
indiscriminate use of two words compact (or contract) 
and ohligatioii, which were confused respectively with 
the words consent and duty. 

[a) The Social Compact Theory confuses 
Consent with Compact or Contract. By 
compact is meant a mutual exchange of promises, i.e. 
a mutual expression of intention and a mutual expres- 
sion of expectation. Compact is a narrower term than / 
consent. There cannot be compact without consent. 
There can be consent without compact. Contract is 
a narrower term than either of them. A contract is 
a compact enforceable at law. 

Now; that society implies or requires consent had 
been a political truism ever since the time of Aristotle. 
The keynote is struck in the first line of the Politics 
by the word KOlVi^)vio}. The lesson is pressed home in 
the contrast of the normal and abnormal polities. The 
conception of the State as a KOLvo^via reappears in 
Cicero's delinition of respublica ; '' Est igitur respnhlica 

1 B'or an examination of the meaning of this word see Newman, 
Politics, vol. i., p. 41. 
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b CHAPTER 1. 

res poptili : Poptilus aiitem non omnis hominum coetiis quoquo 
modo congregat'US sed coeUis niultitudinis juris consensii et iitili- 
tatis comm-unione societatus^ .'' The condemnation of the 
TrapeK/^ao-ets reappears in the commonplace mediaeval 
distinction of vex and tyrannus. It is to the second 
rather than to the first of these that the Social Compact 
Theory owes its origin. To the political writers of the 
middle ages it seemed less important to conceive the 
human polity as an association of persons united in a 
common endeavour to a common end than to stipulate 
for immunity from oppression and to brand as illegiti- 
mate those governments that failed to secure to their 
subjects the bare necessar}^ conditions of decent living- 
Hence the cominune honum of Thomas Aquinas is a very 
different thing from the ttoXltlkop reXos of Aristotle. 
When he declares " quanio magis recediUtr a bono comniuni 
tanto est regimen magis injiLstmn^ '' he does not pitch the 
standard of good government too high. He merely 
bids Princes to remember that it is their business to 
feed their flocks and not to fall upon them. Regnum non 
est propter regent, sed rex propter regnum ^ 

It is a small step in advance but an important one, 
when the traditional notion that good government 
consults the common interest passes into the pro- 
position that all legitimate government derives its 
authority from popular consent, with the corollary 
that peoples may make terms with their governors 
and that governors hold office conditionally upon 
good behaviour. 

In the De Regimine Principtim Aquinas has not reached 
the point of regarding all governments as based upon 
the popular will. Whether they are so or not seems 
to resolve itself into a question of constitutional usage. 
In the first case (where the people have the disposal 
1 Cic. de Rep. i. 25. ^ Aquin. de rcg. princ. i. 3. 

s lb, iii. II, (This portion of the work is by a different hand.) 
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INTRODUCTION. 7 

of their own government) it is the people's business 
to see that it places wise restrictions on the governor's 
authority. " Sic disponenda est regni gubernatio ut regi 
jam instituto tyrannidis stibtrahatur occasio.'' . . . ^^ Si ad 
jus mtdtitudinis alictijus pevtinet sihi providere de rege non 
injuste ah eadem rex institittus potest destrui, vel vefrmiavi 
ejus potestas^ si potestate Regia tyrannice ahutatuf. 'Nee 
putanda est talis nmltitudo injideliter agere tyvannum destituens, 
etiam si eidem in perpetuum se ante suhjecevat^ quia hoc ipse 
meruit in mtdtitudinis regimine se non fideliter gerens^ ut 
exigit regis officium, quod ei pactum a subditis non reservetur^.'' 
In the second case (where the people have not the 
disposal of their own government) there will generally 
be some superior poAver to whom they may appeal 
for protection or redress in the event of their immediate 
rulers abusing their authority. Finally if there be 
none such, it only remains to have recourse to God, 
in whose hand are the hearts of Kings. 

The above passage is interesting for two reasons. 
First, it contains a clear recognition of the principle 
that the authority of Kings is not absolute, but con- 
ditional, and conditional (generall)^) not, as St. Bona- 
ventura said^ upon the will of God alone, but also 
upon the will either of the multitude or of a feudal 
superior. Secondly, the use of the word pactum^ is 
significant. It contains within itself the germ of the 
whole theory of the Social Compact. 

In his Summa Theologiae St. Thomas states the 
principle of popular authority quite unreservedly. " The 
will of the Prmce, he says, to be a law must be directed 
by reason ; law is appointed for the common good ; 

1 Aquin., de reg. Pv. I. 6. 

^ Sent., Lib. II., 44, II., i. 

^ Augustine had used the word pactum long before, but more 
generally. Gcnerale pactitw est soeietatis humane ohedivc regibus siiis. 
Confess., Lib. III., c. S. Cp. Jeremy Taylor, The Rule of Con- 
science, Bk. III., c. 3, s. 3. Works, vol. XIIL, p. 464, 
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it follows from this that only the reason of the multitude, 
or of a prince representing the multitude, can make a 
law^" 

Marsilio of Padua in the next century is even more 
emphatic. '' Pertinet igitiir ad univevsitatem civium aut 
ejus valentiovem partem tantuvimodo legum lationis seu in- 
stit'utionis auctovitas^. ' ' 

To resume. The notion of good government as 
directed to the common good and based upon common 
consent passed imperceptibly into the notion of all 
legitimate government as derived from the common 
will and based upon a compact between Prince and 
Subjects. 

To speak of contract instead of compact is to carry 
the confusion a stage further. It is to substitute for 
a word denoting an agreement morally binding a word 
denoting an agreement enforceable at law. This misuse 
of the word contract is not, so far as I know, found 
before the Vindiciae contra tyrannos, but the way had 
been prepared for it by the confusion of obligation with 
dnty of which we are next to speak. 

{b) The Social Compact Theory confuses 

duty with obligation and obligation with 

contractual obligation. By duty is meant liability 

to law ; if to positive law, it is legal duty ; if to moral 

law, it is moral duty. By obligation is meant a certain 

J kind of legal duties arising from contract and in certain 

/other specific ways. More properly it is a vincukim 

\ juris, "the 'bond' or 'chain' with which the law 

joins together persons or groups of persons in con- 

1 Aquin., Szn/zy/m, xc— cviii., ap. Morley, Rousseau, vol. II., c. 3, 
p. 144. 

2 Marsilio, Defensor Pacis, pt. I., c. 12. Cp. Morley, Loc. Cit. 
Janet says of this writer: "On rencontre done dans Marsije de 
Padoue les trois points essentiels de toute doctrine democratique : 
1° que le pouvoir legislatif appartient au peuple ; 2° que c'est le 
pouvoir legislatif qui institue le pouvoir executif; _ 3° enfin qu'il le 
juge, le change ou le depose, s'il manque a ses devoirs." L 460, 
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INTRODUCTION. 9 

sequence of certain voluntary acts^" Thus the word 
obligation signifies not duties only, but also rights, 
''the right for example to have a debt paid as well 
as the duty of paying it^." However, so far as 
obligation implies duties it implies not all duties but 
duties of a kind. Some of these arise from contract, 
some do not. Obligation is a narrower term than duty 
and contractual obligation is narrower still. 

Now; that Societ}^ implies or requires rights and 
duties is undeniable. That Society implies or requires 
a reciprocity of rights and duties between rulers and 
ruled is generally, if not universally, admitted. Let 
Political Science borrowing its terminology from Law 
describe social and political rights and duties as 
obligations"''; let obligation be swalloAved up in obli- 
gation ex contractu ; the conclusion very naturally follows ^ 
that social duties and particularly the mutual duties ' 
of Kings and peoples are founded in contract. This: 
conclusion is rendered the easier by the parallel con- 
fusion of contract and consent. 

Thus the two streams converge ; the first narrowing 
consent into compact and compact into contract ; the 
second narrowing duty into obligation, and obligation 
into obligation ex contractu. As an instance of the ; 
extensive use of the word obligation may be cited 
the following from Bonaventura. Concedendnni est quod 
Cliristiani sunt terrenis dominis obligati -non tanien in omnibus 
sed in his solum quae non sunt contra Deum-K i-Vn instance 
of the early abuse of the word pactum has been quoted 
above from Aquinas. These two notions, the notion 
of popular authority and the notion of political obli- 
gation, were the common property of the later mediaeval 
writers. Towards the end of the XVIth century when 
the Social Compact Theory was about to burst into 

1 Maine, Ancient Law, p. 323. '" Ibid. p. 324. 
8 Maine, A. L., pp. 345-6. ^ Sentent., II. xliv., Ill, i 
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vigorous life the two streams of thought are still flowing 
side by side. Bishop Poynet^ in 1556 repeatedly insists 
on the popular origin of legitimate government. 
" Kings, princes and governours have not nor can justly 
claim any absolute authority." ''Commonwealths and 
realms may live when the head is cut off and may 
put on a new head, that is, make them a new governour, 
when they see their old head seek too much his own 
will and not the wealth of the whole body." '' Kings, 
princes and governours have their authority of the 
people as all laws, usages and poHcies do declare and 
testify . . . And is any man so unreasonable to deny 
that the whole may do as much as they have permitted 
one member to do ... or those that have appointed 
an office upon trust '^ have not authority (upon just 
occasion as the abuse of it) to take away that they 
gave ? " 

The good bishop does not hesitate to carry his 
teaching to the point of justifying tyrannicide, an 
excess of zeal, in which the pious John of Salisbury^ 
had anticipated him four centuries earlier. 

In the Vindiciae contra tyrannos, published in 1579 or 
1 58 1, the two strands of thought combine with other 
influences of which we are next to speak to produce 
the first formal and precise statement of the theory 
of the Social Pact. 

For there were other avenues of approach to the 
same result. 

(c) There was the rude fact of oppression, fostered, 
as was supposed, by the insidious doctrine of the 
archfiend Machiavel, doctrine designed, if we may 

1 John Ponet or Poynet, Bishop of Winchester, b. 1514, d, 1556. 
Of Politike Poiver, 1556. Hallam, Lit. Exir. II., 188. 

2 This phase is an anticipation of Milton, Baxter and Locke. 
See Locke below. 

3 Secretary of Thomas a Becket (b- circ. 11 15, d, 1180). Cp. 
Janet I. 341. 
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INTRODUCTION. II 

credit Spinoza, not to favour absolutism but to warn 
Peoples against it^ However that may be, bad 
government breeds discontent, discontent resistance, 
and resistance (surprised at its own temerity) will 
always cast about for a speculative justification. The 
" academic exercise " of Estienne de la Boetie^ on La 
SevviUide Volontaire^, inspired b}^ his study of Plutarch 
and an ardent enthusiasm for the legislator Lycurgus 
and the tyrannicides Harmodius and Aristogeiton, had 
filled men's hearts with a burning hatred of misrule, 
but had failed to supply a theoretical apology for 
resistance^ The void thus created the Social Compact 
Theory was naturally fitted to supply. 

(d) A fourth influence was the appeal to historical 
precedent. Once establish the proposition that 
Kings (in Western Europe at least) have never been 
recognised as clothed with arbitrary right, admit that 
the}^ have frequently been elected by the people or its 
representatives, and have generally been considered to 
be subject to law, and you have gone far towards 
affirming that all government ought to be founded in 
popular consent, and branding with the stigma of illeg- 
itimacy all government to which the people is not 
freely obedient. This was Hotoman's^ contribution to 
the argument. His Franco-Gallia (1570) though in 
form historical is in purpose revolutionary. The his- 
torical proposition ^^ Itaqice legem illam [saliitem populi] 
majoves nostri summa sapientia secuti decveverunt Rempuhlicam 
cornmuni omnium ordinum consUio gerendam esse^'' is but 

1 Tract. Pol. c. v. 7. 

2 Mr. E. Armstrong in Eng. Hist. Rev. IV. 15. 

^ Commonly known as Le Contf Un, published 1578, " written 
probably near thirty years before." Hallam, Lit. Eur. II. 184. 

^ Eng. Hist. Rev. IV. 15. 

^ Hotman or Hotoman, b. 1524, d. 1590. Author of a treatise de 
antiquo jure regni Galliae, commonly called the Franco-Gallia. See 
Hallam Lit. Eur. II., p. 183 ; and Eng. Hist. Rev. IV. ig seq. 

^ Works, ed. 1599, vol. iii., p. 42. F. 
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another way of stating the poUtical maxim " Homimm 
inultitiido non ah uno e suo munevo, qui minus fortasse quam alii 
compluves videret sed a mente ex multis constata hoc est con- 
jimchs pvobatovum viroftiiii consiliis rcgeuda et gubernanda est^,'' 

{e) Add to all this the fact that Kings most frequently 
take an oath at their coronation, pledging them- 
selves to govern justly, and the conclusion that Kings 
derive their power from the people, that they do so 
conditionally on governing Avell, and that they hold 
ofhce subject to a conditional agreement or contract 
very readily follows. 

(/) One more influence remains to mention, the one 
to which in point of fact more than to the rest the 
Social Compact Theory may be directly and im- 
mediately referred. This was the argument from 
Scripture, and more especially from the Old Testa- 
ment. Plenty of texts were forthcoming to prove 
that government originated in d. foedus ox pactum between 
God and People, to which the king was also a part}^ 
Plenty more pointed to a compact between people and 
king. The converging streams of thought which made 
the Social Compact Theory once pronounced im- 
mediately and convincingly acceptable had their source 
some in the remoter some in the nearer past, but the 
circumstance which actually produced it may be 
described as almost accidental. It was the accident 
that a man who was equally at home in the Scriptures 
and in the Digest chose to apply to the metaphors 
of the first the formulae of the second. From that 
moment the foedus sive pactum, of the Old Testament 
masquerades as stibulatio sive contractus. The reciprocal 
duties of kings and peoples assume the garb of 
ohligationes ex contractu. Thus were peoples furnished 
with a theoretical justification of their claims and a 
practical argument against the oppressor. Thus did 
1 lb. p. 41. E. 
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INTRODUCTION. I3 

the thought of Europe receive an impulse which it 
took upwards of two centuries to exhaust. 

All this was the work of the author^ of the Vindiciae 
contra tyrannos (whether Hubert Languet or some other). 
What form the theory received from his hands we 
shall see when we come to examine his work in detail. 

Almost simultaneously George Buchanan'^ in Scot- 
land had been led to similar results^ His book De 
Jure Regni apiid Scotos (1579) is cast in the form of a 
dialogue. 

B. Midua igitur regi cunt civihus est padio. 

M. Ita videtur. 

B. Qui prior a conventis recedit contraque qiiam pactus 
est facit, nonne is pacta et conventa solvit ? 

M. Solvit, 

B. Soluto igitur vinculo, quod regem cum populo continehat, 
quicquid juris ex pactione ad eum qui pacta solvit pertinehat, 
id, reor, amittitur. 

M. AmittiturK 

n. How are the terms of the Pact inferred? 

Assuming that political rights and duties are derived 
from agreement it remains for us to ascertain the 
terms of the pact. They will be suggested partly by 
constitutional usage, partly by the language of Scrip- 
ture ; but failing both of these a ready method of 
solution remains common to writers otherwise so 
diverse as Hobbes, Locke and Rousseau. To ascertain 
the terms of the Pact it is necessary to examine the 
circumstances of its institution. To explain political 
consequences it is necessary to have a theory of political 
antecedents. This we may have if we eliminate from 

1 Or authors, G. P. Gooch, Cambridge Hist. Essays, No. X., p. ■ 
14, note. 
'^ b. 1506, d. 1582. 
3 Cp. Hallam II. p. 186. 
^Op. at. p. 38 (ed. 1715). 
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our view everything assumed to be the result of the 
poHtical pact, i.e., alJ poHtical institutions. There 
results a void and formless state of Nature of which 
nothing can at first be predicated except that it is 
non-political. Upon this blank and empty canvass 
each successive writer will draw at will the picture 
that reason or prejudice suggests. In doing so he 
will keep an eye on the propositions, which he wishes 
to substantiate. He will derive his premises from his 
conclusions intending afterwards to derive his con- 
clusions from his premises. We shall scarcely fail to 
admire the ingenuity that a succession of gifted writers 
bring to this futile task, but we shall scarcely fail to 
regret that they were confined by the trammels of a 
theory that made such futility possible. 

(B.) A theory of political origins. We have 
already in a measure anticipated this topic in speaking 
of the State of Nature. It was necessary to form a 
conception of the logical antecedents of the State. But 
the language which expresses logical antecedency ex- 
presses also historical antecedency, and the first notion 
insensibly passes into the second. Accordingly the 
Social Compact Theory from Hooker onwards assumes 
the form not merely of a fundamental and necessary 
condition of civic association, not merely of an all- 
sufficient measure of political morality, but also of an 
historical speculation as to political origins. But here 
the question inevitably presents itself — Upon what evi- 
dence does the historical hypothesis depend ? The 
scepticism of this enquiry, if unrefuted, might have 
imperilled the moral value of the theory as well. 
Hence the eagerness with which our authors endeavour 
to satisfy the historical conscience of their readers. 
The State of Nature was a great ally. The idea that 
men were once non -political was universally diffused. 
Non-political is scarcely distinguishable from dissociate. 
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It followed that the first institution of States was the 
result of the combination of individuals. Combination 
is next door to Consent, Consent to Compact. There- 
fore the first Societies originated in Compact. To say 
in contract is to carry the confusion furtlier and to find 
the origin of law in an institution, which presupposes 
law as the condition of its existence. Even Hume 
yields to the argument that the first societies originated 
in consent. It was reserved to Blackstone to laugh 
it out of court. 

But setting aside the question of original origins, 
what of States now existing ? Here again the evidence . 
of history seems against the Theor}^ of Compact. But 
here again the ingenuity of its supporters constructed a 
second line, or second lines, of defence. One expedient 
was to feign an element of consent or contract in all 
government whatsoever. Thus Hobbes finds in Sov-, 
ereignty by Acquisition a pact between Conqueror 
and Conquered. So Suarez invokes the analogy of 
the man who sells liimself into slavery and by that 
contract (or conve3^ance) ohligcitur pavere douiino^. Another; 
method is to stigmatise as illegitimate all governments 
that do not so originate, to deny that government 
founded in conquest is government at all. " This is 
Locke's method. He very characteristically begins 
by proclaiming that all governments ouglit to originate 
in consent, and proceeds to demonstrate his principle 
by showing that some governments liave so originated. 
Finally following the example of Hooker he abandons 
the appeal to history and entrenches himself behind the 
hypothesis of a consent not express but tacit. This 
was the third and last argument, a position stoutly 
defended until on the one hand the assaults of Hume, 
Bentham and Paley made it indefensible by reason, 
and on the other hand the rhetoric of Rousseau elevated 
1 De legg. iii. 4, 6. 
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the social contract to the level of a religious dogma, 
a matter not of rational defence but of passionate pro- 
clamation. The tacit consent appealed to, was in fact 
nothing but the Koivuivia of Aristotle present now again 
at the deathbed of the Social Compact as it had at- 
tended its birth. Interfused with this was the still 
more elementary truth that every human act (whicn 
is an act at all) is determined by motives and in this 
sense the product of consents " Utterly wilhput, our 
consent we could be at no man's commandment living." 
Of course in neither of these senses can consent be 
identified with Contract. Yet it was a true instinct 
that led the doctors of the Social Compact to contest 
at all hazards their last line of defence. For once 
admit that society cannot without abuse of language be 
said either to originate in or to be based on contract, 
and the contractual theory of political duty is under- 
mined — 

" Hostis habet nmros, ruit alto a culmine Troja.'' 
To add the objection that were Society ten thousand 
times over based upon consent or even upon contract, 
this fact in itself would still have no independent value 
as a source of moral duty is to bring up heavy guns 
against a city already smouldering. 

1 Cp. Austin, J%irisp., Lect. vi. 
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CHAPTER II. 

EXPOSITORY. 

Languet. Hooker. Siiarez. Grotitis. Hobbes. Spinoza. 
Locke. Rousseau. 
We are now to examine in detail the s^^stems that 
have been derived from the hypothesis of a Social 
Pact. In the forefront stands Languet, under whose 
hands the theory first assumes precise and ordered 
form. Next Hooker, its pioneer in England. Suarez 
will be noticed as expressing contemporary Jesuit 
doctrine. Grotius, clanmi et venerabile nomen, will 
engage our brief attention. Hobbes follows ; who 
accomplished the feat of making the cherished doctrine 
of the advocates of popular rights an argument against 
them in favour of absolute authority. After him 
Spinoza. Then Locke, the prophet of the Glorious 
Revolution. Finally Rousseau; who flings the doctrine 
broadcast to be the seed of future revolutions in 
America and Europe. The destructive criticism of 
Hume, Bentham, Paley and others, and the attempted 
resuscitation of the theory in the present century will 
form the subject of a subsequent chapter. 

I. 
LANGUET. 

(b. 1 518, d. 1 58 1, see life in Encycl. Brit.) 
To Hubert Languet is commonly attributed the 
authorship of the Vindiciae contra tyrannos sive d^e Principis 
in Populum^ PopuUqiie in Principein legitinia potestate. The 
first edition bears on the title page the pseudonymous 
attribution — Stephano Jtinio Bruto Celta anctore. The 

c 
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place of publication purports to be Edinburgh, the 
date 1579 A.D. The preface, which professes to be 
by a different hand, is subscribed Kal. Jan., mdlxxvii., 
Soloduro.^ Both the place of issue and the date are 
thought to be incorrectly given. Edinburgh is perhaps 
Bale^, and the work may be two years antedated.^ 

The sources of the Social Contract Theory, and 
their influence upon Languet have been considered 
in the preceding chapter. However the following 
account of his work and his relation to his predecessors 
given by M. Paul Janet in his Histoire de la Science 
Politique is so admirable that no apology is needed 
for reproducing it in extenso. " Ce qui donne le 
plus de prix au livre d' Hubert Languet c'est une 
idee destinee depuis a une singuliere fortune, mais 
alors toute nouvelle et originale ; c'est I'idee du contrat. 
Deux theories jusque la paraissaient se disputer I'ex- 
plication de la souverainete. Selon les uns le pouvoir 
civil emane du pouvoir ecclesiastique et par consequent 
doit compte de sa conduite a ce pouvoir superieur. 
Selon les autres le pouvoir civil est constitue im- 
mediatement par Dieu et ne doit de comptes a aucun 

autre pouvoir, si ce n'est pas a celui de Dieu 

De la la theorie que I'empereur ou le roi ne doit 
compte de ses actions qu'a Dieu, qu'il n'est pas 
soumis que quant a la puissance directive et non a la 
coactive^; et de la enfin la theorie du pouvoir absolu. 

1 Salodorum = Soleure, capital of the Swiss Canton of the same 
name, "asserted by local tradition to have been founded in the days 
of Abraham." — Cotton's Typographical Gazetteer. 

'^ Encycl. Brit., sub voce. 

^ Eng. Hist. Rev. IV. ig, note. 

4 " La puissance directive est la puissance qui appartient a la loi 
de diriger les actions de ceux aaxquels elle commande. 

" La puissance coactive est la puissance de contraindre, qui 
s'ajoute a I'obligation de la loi. 

" Or le prince est tenu a I'execution de ses lois mais il ne pent 
pas y etre force." 

This was an old-established distinction of the Schoolmen. Janet 
Op. at, ii. 73. 
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Hubert Languet soutenait done un principe a peu 
pres nouveau, et qui n'avait pas encore ete mis en 
lumiere, celui du contrat. Ce qui est encore remarqu- 
able et temoigne que la philosophic poHtique ne fait 
que de naitre c'est qu'au lieu de chercher dans la 
raison seule la demonstration et les conditions de ce 
contrat purement ideal I'auteur du Vindiciae contra 
tyrannos commence par I'etablir historiquement. Mais 
il n'employe pas I'histoire comme Machiavel et Hotman ; 
le premier examinait ce que les homraes ont coutume 
de fair pour enseigner ce qu'ils doivent faire ; le second 
recherchait les traditions du passe pour retablir la 
monarchic dans son etat primitif; I'un consultait de 
preference I'histoire romaine, I'autre I'histoire de France. 
Hubert Languet s'addresse a une histoire plus antique 
et plus respectable, qui fournit non seulement des 
examples mais des principes, et qui ne nous apprend 
pas seulement ce que les hommes ont fait mais ce 
que Dieu a voulu : I'histoire sacree ; II puise ses 
arguments dans TEcriture et il fonde son systeme 
sur I'autorite des livres saints ^ 

VINDICIAE CONTRA TYRANNOS. 
Preface. 

1. My apology for putting forth this work, so 
diametrically opposed to the Machiavellian principles 
now in vogue, is my unfailing love for the Republic. 
It is a treatise much needed in these disturbed times. 
Here you may find the perfect image of government 
known to your ancestors. The book is free from 
partizan bias and seeks only the truth and to provide 
a remedy for the present disorders. 

2. The surest and most ready remedy is to refer 
Princely Rule and the rights of subject populations 
to their lawful and established first principles. The 

1 Op. at. ii. 33, 
C 2 
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result will be to confine the power of each within 
those bounds which cannot be transgressed without 
injur}^ to the administration of the State. 

3. The Machiavellians will no doubt quarrel with 
the book, and its author. If its teaching is false 
let them show it so. But the}^ will not succeed. It 
is supported by the evidence of Sacred Scripture ; 
of Moral and Political Science ; of the precepts of 
Positive and Natural Law ; of the responses of the 
Jurisconsults, and the rescripts of the Emperors ; 
by the customs of many peoples, and numerous hist- 
orical precedents. As for the method it is mathe- 
matical ; by observing causes and consequences it 
proceeds from the simple to the complex with the 
certainty and precision of a geometrical demonstration. 
The author has spared no trouble in his effort to 
raise truth from the bottom of the well. We shall 
learn from him the rights and duties of Princes and 
Peoples, distinct indeed but mutual and reciprocal. 
We shall see how each is confined within limits by 
God and Nature, limits not to be transgressed without 
sin confusion and the dissolution of the confederate 
human society. Hence comes tyranny and civil war. 
On the other hand, the true principles of civil society 
once established, the edifice of Machiavellianism totters 
to the ground. If the other side have arguments let 
them produce them ; but let them have done with the 
parrot cry of '' sedition." It is only tyrants that give 
this name to truth. 

Contents. 

Question I. Ought subjects to obey their Princes if 
they command anything contrary to the Law of God ? 

Question 11. May subjects resist a Prince who violates 
God's Law and lays waste His Church ? 

Question III. May they resist if he oppresses and 
ruins the State ? 
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LANGUET. 21 

IV. May neighbouring Princes assist sub- 
jects who suffer for religion or are oppressed by tyranny ? 

I. Ought subjects to obey their Princes if 
they command anything contrary to the Law 
of God ? 

The Holy Scriptures show that kings are God's 
delegates and vassals. The People is God's people p. 5 
and heritage and the King is the administrator thereof.^ 
When a treaty is solemnised between God and King 
the condition is that the People be and ever remain 
the People of God^ This shows that God does not 
strip Himself of His proprietary rights when He hands 
over the people to the King. He gives them to him 
to rule, to tend, to feed, as an owner commits his 
flock to a shepherd. Similar language is used when 
Christian Kings are placed on the throne. It 
follows that kings are to be obeyed when they serve 
God and not when they set their faces against Him. 
God does not confer on kings an absolute human 
authority. Reges regis vegiim vasalli sunt, and like other 10 
vassals may forfeit their fee by felony against their 
lord. 

When kings are inaugurated we read of a double n 
treaty. Firsts between God, King and People that 
they should be the people of God. 

Secondly, between King and People that while he 
governs well they should well obey. 

Thus we read in 2 Kings xi. 17, Pepigit ergo Joiada 
foedus, inter Doniinum et inter regem et inter populum iit 
esset populus Domini, et inter regem et populum. 

(1) Foedus inter Deum et Regem et Po- 
pulum. 

Here we see how God through his priest stipulates («) inter 
for obedience to his law. King and People are co- Regem. 
1 I Sam. X. I. 2 2 Kings xi. 17. 
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14 promissors. These terms appl}^ to the government not 
only of the kings of Israel, but of all other kings 
christian and heathen as well. How God punishes 
wicked kings we may judge from the fate of Balthasar, 
Nero and Caligula. 

24 Kings then being the vassals of God, who can deny 
that obedience is due to lord rather than to vassal ? 
The teaching of the Apostles and the example of the 
holy martyrs declare the principle — Deo potms qiiam Regi 

29 parenditm esse. 

II. Is it lawful to resist a Prince who vio- 
lates the laws of God and lays waste His 
Church? 

36 We have spoken of the king's obligation under the 
triple pact of God, People and King. (Notice the 
order. In 2 Chron. 23 King comes after People.) 

[b) Inter We are now to speak of the obligation of the Collective 
puium. People under the same agreement. It is God who 

stipulates. King and People are co-promissors [corvei 
pvomiUendiy-, The people is added for greater security, 
as creditors take surety from their debtors for payment 
of their demands. Both promisors jointl}^ and severally 
promise that the Church of God shall take no harm. 

37 If they fail — both or either — to perform their part, God 
may proceed against both or either of them. There- 
fore People has an equitable action against King, so 
that the one co-promisor shall not through his mis- 
conduct be the ruin of both. 

40 The treaty between God and People would be a 
nullity if the people were to be held bound to obey 
the king in all things, even though he lead them away 
from God, and if the people might not take steps to see 
that the treaty be not broken by him. And so Israel 
may resist, if the king overturn the law of God and the 
Church, and a fortiori may restrain him from doing so. 
i Cp. Just. Inst, Lib. iii.. Tit 16. 
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What ? it will be said, is the many-headed beast 46 
to be free to raise its head against rulers as it pleases ? 
Not so. By Universus popiilus is meant magistrates a 
poptilo delecti such as Parliaments, Diets and the like. 
Illi vero tit singuli Rege inferior es stmt, ita universi superior es, 48 
They or the major part of them may resist, and so may 
the whole, or the major part of the people. Even a 
single town or province may rightfully resist a king 
in the cause of religion ; for they too are included in 
the Pact. Better shut your gates against the king than 
shut out God. As Augustine says Uhi iton est justitia, 
ibi non est RespublicaK And what justice is there w^here 
God does not receive his own ? It is a band of 
robbers not a State. 

Lastly. What of individuals ? May they resist ? 65 
No. The direction to them is to return the sword to 
its sheath ^ It is their duty to serve God, not to see 
that the Church is rightly governed. If the king 
constrains them to wicked rites, they can go to some 
other city'^ In the last resort they can die as Apostles 
and Martyrs have died before them. 

III. May one resist a Prince, who oppresses 
or ruins the State, and how far ? 

There is all the difference in the ^vorld betw^een kings 
and tyrants. So far am I from attacking kings that in 
blaming tyrants I praise their opposites. 

God chooses kings, the People confirms the divine 76 
choice. Ostendimus antea Deum reges instituere, regnum 
regihiis dare, reges eligere. Dicimus jam populum reges consti- 
tuere, regna tradere, electionem siio sujfragio comprohare. So 
Deuter. xvii. 15. Eimi constitties quern Donimus Dens ttms 
elegerit de numero fratmm tuorum. This shows that kings 
are chosen by God, constituted by the people — a Deo 
quidem sed per populum et propter populum regnare. The si 

1 De Civ. Dei xix. 21. ^^ Matt. xxvi. 52. ^ Matt. x. 23. 
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kingdom of Israel was elective in the line of David. 
History, ancient and modern, is full of instances of 
elective kingship, as at Rome, in France, England, 

85 Poland, the German Empire and elsewhere. We con- 
clude that the collective people is superior to the king 
and appoints him to be the servant of the State. 
Plenty of peoples have no king, but you cannot con- 
ceive a king apart from a people. This again shows 
that the people is superior. 

As the whole body of the people is superior to the 
king, so too is the whole body of officers of State, 
chosen by the people in public council to represent it. 

^9 Inferior to the king individually, they are collectively 
superior. These officers are charged with the pro- 
tection of public rights, but upon extraordinary occasion 
there must be a further reference to the whole people 
or its chosen representatives. This was the constitu- 
tion of the Israelitish polity, a polity devised not by 
Plato or Aristotle, but by God the author of all order and 
all kingship. So too in ancient and modern kingdoms. 

103 But it will be said. All this is a bogey, a tale of 
ancient days (larvas et antiqua palud amenta). I answer 
not so. There is no prescription against popular rights. 
The people is a corporation and never dies. Its rights 
remain unchanged. Besides ; even though we admit 
kingly power to be hereditary, the original holder could 
not transfer more right than he had in himself. One 
might as well maintain that a pirate can establish a 

105 prescriptive title to exercise his trade. NeqiLC enim 
demiint anni qicicquam jure populi, sed addunt injuriae regis. 
What is the end for which kings are constituted ? 

108 Irnpeni finis unicus popiili utilitas. . . . Regni vero digmtas 
noil est proprie honos sed onus, non immimitas sed nmniis, non 
vacatio sed vocatio, non licentia sed publica servitus. 

The king's two functions are the administration of 
justice, and external defence. So Ovid- 
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jftistitia dubmnZj validisne potentior annis^. 

Kings are not therefore above law. They are legum 
ciLstodes ministri et conservatores. The law is menthtm con- 116 
gregata inulUtiulo .... divinae auvae particula. Principes 
legitiini leges a populo accipkint^ but they may alter the 
laws or make new ones veipiMicae consensu. 

What of the power of life and death ? The king 125 
has it not save in accordance with law. True he may 
pardon on a fitting occasion, but only on the advice 
of the senators or judges. 

Nor has he a right over his subjects' property. 
Impevmm belongs to the king, proprietas to individuals. 136 
As to property we must distinguish between what the 
king holds in his personal and what he holds in his 
official capacit}^ The public revenue he holds for 
the benefit of the people not of himself. Nor may 
he sell or alienate his dominions. 

(2) Pactum sive foedus inter Regem et 
Populum. 

We have spoken of the Pact between God on the 159 
one part and King and People on the other. It remains 
to speak of the Pact between King and People. Of 
this there are numerous instances in Scripture ; as in 
I Chron. xi. 3 ; Venevunt ergo omnes niajores natu Israel ad 
regem in Hebron et iniit David cum its foedus coram Domino. 
The people stipulates, Will you rule justly and ac- 160 
cording to law ? The king promises. The people 
then promises obedience snb conditione. If the King 
break his contract, the Compact is at an end. 

Itaqiie inter regem et populum mutua obligatio est, 170 
quae sive civilis sive naturalis tantiim sit, sive tacit a sive 
verbis concepta, nullo jure violari nulla vi rescindi potest. 
Ciijus quidem tanta vis est ut Princeps qui earn contuinaciter 
violet tyramms ; populus qui ultvo rumpat seditiosus vere 
did potest. 

1 Ovid, Met. vi, 67S. 
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The mark of tyranny is to be found in the character 
i8i and aim of government. Ubi ■utiUtas piihlica praevalet, 
rex et regnmn; ubi propria, tyramms et tyrannis locum 
habere dicimhir. 

Of resistance to tyrants. Tyrants are of two 
kinds\ I. Those that assume the government without 
title — tyranni absque tit-ulo, 2. Those that govern tyran- 
nically — tyranni exercitio. 

183 As to the first, men may resist unjust aggression 
by the same title that dogs resist wolves, doves kites. 
But once the conquered have come to terms with their 

188 conqueror and sworn allegiance, Imperium victoris aequo 
aninio patiantuv. Otherwise there were no authority 
but might be called in question. 

As to the second, Princes are not Gods. Too much 

192 must not be expected of them. Nan populo saepe quod 
licet expedit. The remedy may be worse than the 
disease. But in an extreme case resistance may be 
justified by magistrates, but not by individuals, as 

201 in the case of the French Childeric, the Enghsh 
Edward. If the captain of the ship is drunk, the 
crew asleep or tipsy, is the owner to allow it to 
run on to the rocks ? But to individuals neque a Deo 
neque a populo gladius concessus est. The}^ must endure 
as they endure the visitations of nature. Their 
weapon is not the sword but prayer. 

What ? May not an individual have a message 

213 from God as Deborah ? Scarcely now. We must 
beware of trusting those who would lead us dryshod 
over the sea lest we be whelmed in the waters. 

Of magistrates there are two classes, general and 
local. It is the duty of the first to keep the tyrant 

1 This distinction was a XVIth century commonplace. It is 
found as early as Bartolus, an Italian jurist of the XlVth century 
(1313— 1357)- Cp. Janet ii. 43. 
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within bounds, of the second to keep him away from 
their boundaries, if he come against them. 

IV. May neighbouring Princes help subjects 
who suffer for religion or are oppressed 
by tyranny? 

The answer is in each case affirmative. As regards 
the first the Church is one, and every Prince is 219 
severally charged with the care of the whole of it. 
With regard to the second the heathens themselves 230 
teach us that mankind form one great society, and 
that injustice^ consists not only in doing wrong one- 
self, but also in acquiescing in the wrong -doing 
of others. 

II. 
HOOKER. 

(Richard Hooker, b. 1554, d. 1600. Of the Laws 
of Ecclesiastical Polity, Book I., 1594. Book VIII. 
posthumously 1648. See life in Diet. Nat. Biog.). 

Hooker's treatment of political questions is merely 
incidental, but it has considerable historical importance 
as being the first definite statement in England of the 
Theory of the Social Compact. 

(A.) Antecedents of the Pact. The State 
of Nature. A State — i. of equality, 2. of strife. viii .n. 18. 

'' Strifes and troubles would be endless except they 
gave their common consent all to be ordered by some 
whom they should agree upon." He speaks too of i-x. 4- 
man being " in regard of his depraved mind little better 
than a wild beast." i. s. i. 

Nevertheless there is a Laiv of Nature. '' Nature 

itself teacheth laws and statutes to live by, [which] do 

bind men absolutely even as they are men, although 

they have never any settled fellowship, never any 

1 Cic, deOjf. I. c. 3. 
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solemn agreement amongst themselves what to do or 
I.X.I, not to do." 

(B.) Motives leading to the Pact. '' But for- 
asmuch as we are not by ourselves sufficient to furnish 
ourselves with competent store of things needful for 
such a life as our nature doth desire ; a life fit for the 
dignity of man, therefore to supply those defects and 
imperfections which are in us living single and solely by 
ourselves we are naturally induced to seek communion 
I. X. I. and fellowship with others." " Every independent multi- 
tude before any certain form of regiment established 
hath under God's supreme authority full dominion over 
itself, even as a man not tied with the bond of subjection 
as yet unto any other hath over himself the like power. 
God creating mankind did endue it naturally with full 
power to guide itself in what kind of societies soever it 
VIII. ii. 5. should choose to live." "The cause of deriving 
supreme power from a whole entire multitude unto 
some special part thereof is partly the necessity _ of 
expedition in. public affairs ; partly the inconveniency 
of confu-sion- and trouble, where a multitude of equals 
dealeth ; and partly the dissipation which must needs 
ensue in companies where every-mah wholely seeketh 
VIII. ii. 18. his own particular." 

(C.) The Nature of the Pact. ''To take away 
all such mutual grievances, injuries and wrongs there 
was no way but only by growing unto composition and 
agreement amongst themselves by ordaining some kind 
of government public, and by yielding themselves 

subject thereunto." "All public regiment of 

what kind soever seemeth evidently to have 'risen 
from deliberate advice, consultation and composition 
I. X. 4. between men judging it convenient and behoveful." 

" That power which naturally whole societies have 
may be derived into many, few or one, under whom the 
viii. ii. 5, rest shall then live in subjection." 
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*' To be commanded we do consent when that society 
whereof we are part hath at any time before consented 
without revoking the same after by the hke universal 
agreement. Wherefore as any man's deed past is good ^^ 
as long as himself continueth, so the act of a public 
society of men done five hundred 3^ears since standeth 
as theirs who presently are of the same societies, be- 
cause corporations are immortal : w^e were then ahve in 
our predecessors, and they in their successors do live 
still. Laws therefore human of what kind soever are 
available by consent." \.^.%. 

(D.) Consequences of the Pact. 

a. To the Supreme Governor. " By the natural law 
whereunto [God] hath made all subject, the lawful 
power of making laws to command whole politic 
societies of men belongeth so properly unto the same 
entire societies that for any prince or potentate of what 
kind soever upon earth to exercise the same of himself 
and not either b}/ express commission immediately and 
personally received from God or else by authority 
derived at the first from their consent upon whose 
persons they impose laws, it is no better than mere 
tyranny. La^ they are not, therefore which public '^ 
approbation hath, not made- so." I. x. 8. 

" Original influence of power from the body into the ^uj ' \.j---' 
King is cause of the King's dependency in power upon 
the body." viii. ii.g, 

"The cause of dependency is in that first original 
conveyance, when power was derived by the whole 
into one." viii. ii. g. 

In these passages (to adopt the language of Hallam^) 
"the popular origin of Government and the necessity /'^^.j ;!■ K^v 
of popular consent to its due exercise are laid down {'[ [ 

Avith a latitude of expression that leads us forward to '^-c <'j 
the most unalloyed democracy." Such a conclusion C- , -^^ 
1 Lit, Eur., vol. II., ch. iv. p. 200. 
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however is, as we shall see later, to be taken subject 

to qualifications, which go far to make it of no 

effect. 

^^^^J^'T^o suhjeds, '' The pubUc power of all societies 

1 - ^ ; ' is above every soul contained in the same societies. 

, . ■ ' " And the principal use of that power is to give laws 

, , . -^ unto all that are under it ; which laws in such case 

we must obey unless there be reason showed which 

may necessarily enforce that the law of reason or of 

I. xvi. 5. God doth enjoin the contrary." But "soundly to 

judge of a law is the weightiest thing that any man 

I. xvi. 2. can take upon him." 

'' May then a body politic at all times withdraw 
in whole or in part that influence of dominion which 
passeth from it, if inconvenience doth grow thereby ? 
It must be presumed that supreme governors will not 
in such case oppose themselves and be stiff in de- 
taining that, the use whereof is with public detriment ; 
but surely without their consent I see not how the 
body should be able by an}^ just means to help 
itself saving when dominion doth escheat [i.e. when 
there is none to inherit it] . Such things therefore 
must be thought upon beforehand that power may 
VIII. ii. 10. be limited ere it be granted." 

He goes on to say that where kings have been 
first "instituted by agreement and composition made 
with them over whom they reign " the lawful extent 
of their power is limited by "the articles of compact 
between them " — " not the articles only of compact 
at the first beginning, which for the most part are 
either clean worn out of knowledge or else known 
unto very few, but whatsoever hath been after in 
free and voluntary manner condescended unto, whether 
by express consent, whereof positive laws are witnesses, 
or else by silent allowance famously notified through 
viii. ii. II. custom reaching beyond the memory of man." The 
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above limitation however does not apply to kings who 
rule by right of conquest — a right which Hooker -^' ^H-; 
recognises. ''For it is God that giveth victory in 'r^''^" y- 
the day of war." "Kings by conquest make their Viil 11^5/' 
own charter." r viii.' ii. if:y 

The popular tendencies of Hooker's theory must 
be further qualified b}/ the doctrine of Divine Right, 
which also he adopts. True : authority is often de- 
rived from the people — but it is held as from God. 
" Unto kings by human right honour by very divine 
right is due." It is the same with authority derived viii. u. 6. 
from conquest or immediatel}^ from God. " By which ,^ ^ ^ ' . . 
of these means soever it happen that kings or governors j^' ./ m%^ * r 
be advanced unto their states, we must acknowledge ^ _^ ,, f' ' 
both their lawful choice to be approved of God and •►' .-• - ' 
themselves to be God's lieutenants, and confess their V' 
power his." viii.n. 5. , 

Summary and Com.m.ent. We are now in a /"^ -, 
position to estimate the place of Hooker in the history 
of political science. We may notice the following 
points : — 

1. The theory of a social compact is still in embryo. 
It is hard to say whether Hooker conceives it with his 
predecessors Buchanan and Languet to be a compact 
between king and people, or with his successors Hobbes 
Locke and Rousseau to be an agreement and compo- 
sition amongst individuals. Sometimes he adopts the 
one view, sometimes the other. 

2. Like Hobbes, and unlike Locke and Rousseau, he 
does not distinguish between the agreement to enter ^ 
into civil society and the agreement to institute a 
government. It may be doubted whether the two 
things are really distinguishable. As Suarez^ justly 
observes. Sine guhernatione politka vel ordine ad illam 
non potest intelligi unum corpus politiciim. So Aristotle^. 
*Ei/ airacnv €/X(/)atVeTat to ap^ov kol to ap)(6ixevov. 

1 De legg, iii. 2, 4. Cp. Hooker, viii. 2, 2. ^ pg^ j, ^^ 
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3. As to Hooker's popular tendencies. He no doubt 
supplied Locke with his arguments for popular govern- 
ment ; but we have seen reason to doubt that Hooker 
really wished to '' lead us forward to the most unalloyed 
democracy." We may here cite another passage which 
shows that assent is not incompatible with absolute 
rule. '' In many things assent is given they that give 
it not imagining they do so, because the manner of 
their assenting is not apparent. As for example when 
an absolute monarch commandeth his subjects that 

I. X. 8. which seemeth good in his own discretion hath not his 
edict the force of a law whether they approve or dislike 
it ? " . . . " Utterly without our consent we could in 
such sort be at no man's commandment living." 

4. The historical unreality of the Social Compact 
oppresses Hooker no less than his successors. He 
evades the difficulty partly by giving, as in the passage 
just cited, a very extended meaning to the word 
"consent" — a doctrine favourable to tyrants; partly 
by the barren fiction that, since a corporation never dies, 
a man's assent is to be presumed to anything that the 

i.x. 8 society has at any time, however remote, accepted, 
partly by the more respectable argument that the con- 
tract is to be construed in the light of existing law 
VIII. ii. 10. and usage. 

5. The right of a majority over a minority, which 
later writers labour to justify, did not occupy Hooker. 
Perhaps the explanation of this is that his method 
makes it easy to presume a universal assent to measures 
of government. 

6. In the history of thought Hooker is the master 
rather of Locke and through him of Rousseau than 
of Hobbes, who is nearer to him in point of time. He 
quotes Languet on the subject of title by succession 
but only to dissent from the ''strange, untrue and un- 

viii. ii. 8. natural conceits set abroad by seedsmen of rebellion." 
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III. 

SUAREZ. 

Francis Suarez of Granada, b. 1548, d. 1617. Tractattis 
de Legihus ac Deo Legislatore^ 16 ig. 

The adaptability of the Social Contract is shewn 
in nothing so much as in the readiness with which 
it was adopted by opposite schools of thought. 
Originating, as we have seen, amongst the Protestants, 
it nevertheless became before man}^ years had elapsed 
the cherished doctrine of the Jesuits.^ It was indeed 
entirely at home in the bosom of the Church. The 
abstract thesis that all lawful power is derived from 
the People had for centuries been maintained by 
ecclesiastical writers^ with the object of depreciating 
the Civil Power, and so exalting indirectly the rival 
authority of the Pope. This thesis we have already 
noticed as playing an important part in the evolution 
of the Theory of the Social Compact. So that in 
returning within the fold of the Church the doctrine 
of political contract was only confessing a natural and 
traditional allegiance. 

The ablest and most typical of the philosophic 
Jesuits is Francis Suarez of Granada. Without at- 
tempting an exhaustive anal^^sis of his monumental 
work De Legihus ac Deo Legislatore it will be interesting 
to collect those parts of his political system in which 
he derives the duties of Kings and Peoples from the 
nature of political society and the hypothesis of a 
political compact. They have a peculiar interest for 
English readers on account of their general and even 
detailed resemblance to the doctrine of the judicious 
Hooker. 

In opposition to certain Canonists who held ^^ civil 

^ Cp. Newman, PoL vol. I., p. 35 note, 
2 Janet, vol. I., pp. 365-6, 

P 
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magistracy to have been conferred by God on some 
prince and to remain always in his heirs by succession,'' 
he maintains that "this power by its very nature 
belongs to no one man but to a multitude of men. 
This is a certain conclusion, being common to all 
our authorities, as we find by St. Thomas, by the 
civil laws, and by the great canonists and casuists ; 
all of whom agree that the prince has that power 
of law -giving which the people have given him. 
And the reason is evident since all men are born 
equal, and consequently no one has a political juris- 
diction over another, nor any dominion ; nor can we 
give any reason from the nature of the thing why 
one man should govern another rather than the 

III. ii. 3. contrary^." 

This being so, it is only by agreement that political 
societies can commence or continue to exist. " When 
a multitude of men by the act of their own will, 
that is, by common consent, unite in one social 
bond for mutual assistance in order to a common 
political end, they form, as it were, a single mystic 
body, or moral unit; and this single body must have 
a single head;" "for without political governance or 

TIL ii. 4. order thereto a single political body is inconceivable." 

" In order that a community thus formed may enjoy 
mutual assistance and preserve itself in justice and 
in peace, it is necessary that it should have secured 
by treaty or common agreement the mutual observance 

III. ii. 6. of traditional and customary common rights." 

"It follows from what has been said that where 
authority is found vested in a prince ordinarily and 
legitimately, it must be derived proximately or remotely 
from the community, and it is only on these terms 
that authority can be just. The reason is because 
civil authority is from the nature of the thing vested 
1 Hallam, Lit, Eur., vol. II. p. 356. 
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immediately in the community, so that, if it is to 
pass justly to any individual, as to a Supreme Gov- 
ernor, it can only be because the consent of the 
community gives it him." It is true that Holy 
Scripture supplies examples of power derived im- 
mediately from God, but these cases are extraordinary 
and supernatural. Here it may be objected that ni. iv. 2. 
to derive power from the people is contrary to the 
Scripture Per me reges regnant, that it exalts the 
Kingdom above the King, that it entails the consequence 
that the People may depose or change its rulers- 
But this conclusion is altogether false. All political 
government is in itself derived from God, but the 
authority of this or that man is derived ex donatione 
ipsiiLs reipublicae. Moreover the form of the constitution 
in each state is a matter of human institution, so that 
" Princely office is derived from men. The proof 
whereof may be seen in the fact that kingly power 
is greater or less according to the nature of the 
pact or convention established between King and 
Kingdom." iii. iv, 5. 

Nevertheless, "power once transferred from people 
to king, the king is now the vice-gerent of God, and 
natural right imposes a duty of obedience." Just as 
a freeman may sell himself into slavery, and by force 
of that contract owe a moral and religious duty of 
obedience to his master ; so the people by that trans- 
ference of power makes the king superior to the 
kingdom, and rids itself of its former liberty. " Nor 
may the king be deprived of the power thus given 
him, unless he declines into tyranny, in which case 
the people may lawfully make war upon him." iii. iv. 6. 

Further the authority of the prince is defined by 
the conditions of the grant from which he derives his 
title. " For there is a kind of convention between 
community and prince, and the power which he 

D 2 
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receives does not exceed the limits determined by the 
convention or grant. If the terms thereof have not 
been reduced to writing, they are to be collected 
III. ix. 4. principally from constitutional usage." 

As for tyranny ; " reipuUicae consensus siipplet de- 
fectum potestatis iyranni;'' ^^ quia mimis malum est per 
III. X. 9. illii'in giihevnavi quam omnino car eve just a coactione^ 

The occasionally very close resemblance between 
Suarez and Hooker is remarkable, and shows how 
thoroughly the ideas which they both put forward 
had permeated contemporary thought. Hallam has 
noticed the coincidence in the two writers of the 
conception of the Lex Aeterna. "Whoever takes 
the pains to understand Suarez will perceive that 
he asserts exactly that which is unrolled in the 
majestic eloquence of our countryman ^" 

IV. 
GROTIUS. 

Hugo Grotius,^ b. 1583, d. 1645. De Jure Belli ac 
Pads, 1625. 

Grotius does not treat the Social Compact at large, 
but a few quotations from the De Jure Belli ac Pads will 
serve to indicate his attitude towards it. 

I. The Social Nature of Man. ''Man is an 
animal indeed, but an animal of an excellent kind, 
differing much more from all other tribes of animals 
than they differ from one another ; which appears by 
the evidence of many actions pecuUar to the human 
species. And among those properties which are 
pecuhar to man is a desire for society ; that is, a desire 
for a life spent in common with fellow men ; and not . 
merely spent anyhow, but spent tranquilly, and in a 

1 Hallam, Lit. Eur. III., 329. 

2 An excellent account of Grotius will be found in Prof. Westlake's 
Chapters on the Principles of International Law, 
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manner corresponding to the character of his intellect. 
This desire the Stoics call otKetWts, the domestic instinct or 
feeling of kindred. And therefore the assertion that by 
nature every animal is impelled only to seek its own 
advantage or good, if stated so generally as to include 
man, cannot be conceded." Proie. 

2. Natural Law. " This tendency to the conserv- 
ation of societ3^ .... a tendency in agreement with 
the nature of the human intellect, is the source of Jus 
[or Natural Law] properly so called. To this Jus 
pertain the rule of abstaining from that which belongs * 
to other persons ; and if we have in our possession 
anything of another's, the restitution of it ; or of any 
gain which we have made from it ; the obligation to 
fulfil promises ; the reparation of damage occasioned 
by neghgence ; and the recognition of certain things as 
meriting punishment among men." Proi. 8. 

3. Mutual Compact. '' Next ; since it is con- 
formable to Natural Law to observe compacts (for 
some mode of obliging themselves was necessary among 
men, and no other natural mode could be imagined), 
Civil Rights were derived 'from this source — mutual 
compact. For those who had joined any community 
or put themselves in subjection to any man or men, 
either expressly promised or from the nature of the 
case must have been understood to promise tacitly, 
that they would conform to that which either the 
majority of the community, or those to whom the power 

was assigned, should determine." Pro/. 15. 

And therefore that of Horace — '' Utilitas justi pvope 
mater et aequi^' is not true. " For the Mother of Right, 
that is, of Natural Law, is Human Nature; for this 
would lead us to desire mutual society, even if it were 
not required for the supply of other wants ; and the 
Mother of Civil Laws is Obhgation by mutual compact ; 
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and since Mutual Compact derives its force from 
Natural Law, Nature may be said to be the great- 
grandmother of Civil Law." 

Nature 

I 

Natural Law 

I 

Ex Consensu Obligatio 

. . I 

Civil Law. 
"But Natural Law [which impels us to society] is 
reinforced b}^ Utility. For the Author of Nature ord- 
ained that we should as individuals be weak, and in 
need of many things to make life comfortable, in order 
Proi. i6. that we might be the more impelled to cling to Society." 

4. Natural Law defined. '' Natural Law is the 
Dictate of Right Reason indicating that any act from 
its agreement or disagreement with the rational [and 
social] nature of man has in it a moral turpitude or 
a moral necessity ; and consequently that such act is 
forbidden or commanded by God, the Author of 

Li. 10. 1. Nature." 

" Natural Law is so immutable that it cannot be 
changed by God Himself. . . . God Himself cannot 
make twice two not be four ; and in like manner He 

I. i. 10. 5. cannot make that which is intrinsically bad not bad." 

5. The Limits of Sovereign Authority. 

This matter may be illustrated from another work of 
Grotius. De Imperio Siimmancm Potestatum circa sacra. 

'' Now let us see what acts may not be rightfully 
commanded by a Supreme Human Authority. It is 
plain that such acts are outside the right of the 
Sovereign as are repugnant to the Law of Nature or 
the Law of God. No other way of defining the right of 
sovereignty can even be conceived. Now the Law 
of God (in which I include the Law of Nature) distin- 
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guishes actions as legitimate and prohibited. So there 
are two kinds of act which do not belong to sovereign 
right ; to enjoin what God forbids ; to forbid what 
God enjoins. But we must carefully distinguish be- 
tween an act of sovereign authority impelling the sub- 
ject to action, and the force of sovereign power directed 
against him and la3ang upon him the necessity of 
submission. For even when an act of Sovereign 
Authority be ineffectual, that is, fails to create a moral 
obligation, yet the exercise of Sovereign Power does 
not miss its effect ; an effect not physical merely, but 
also moral. So that the subject is morally bound not 
to repel force by force. For acts of violence directed 
against a superior are not permitted." c. iii.p. 45, 

The same topic is treated at length in the chapter of 
the De Jure Belli ac Pads: De hello stibditonmi in superiores ; 
where the rule is stated as follows. "It is beyond 
controversy among all good men that if the persons in 
authority command anything contrary to Natural Law 
or the Divine precepts it is not to be done. . . . But 
if we receive any injury from such a cause or in an}^ 
other way from the will of the Supreme Power, we are 
to bear it rather than resist by force." "If Rulers at i. iv. i. 3. 
any time are misled by excessive fear or anger or other 
passions, so as to deviate from the road that leads to 
tranquillity, this is to be held as the less usual case, and 
compensated by the alternation of better times." Still i. iv. 4. 3, 
exceptional cases may arise in which resistance is 
justified. " I do not venture indiscriminately to con- 
demn either individuals or a minority of the people, 
who thus have recourse to the ultimate means of necess- 
ity, provided they do not desert a respect for the 
common good." But the words of Cicero are to be i. iv. 7. 4. 
remembered. Mihi pax omnis cum civihus hello civili utilior 
videtur. " To me any peace with my fellow- citizens 
seems better than civil war ^" 

1 Cic, Phil, II. 15. 
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V. 

HOBBES. 

Thomas Hobbes, b. 1588, d. 1679. De Civcy 1642. 
Leviathan, 1651. 

(A.) Antecedents of the Pact. The State 
of Nature. It is a state i. of equality, and 2. of^ 
w^ar. 

The state of nature is a state of equaHty both of 
bodily and mental faculties. From equality proceeds 
Lev.c.xiu. mutual diffidence or mistrust. From diffidence war. 
"There is no way for any man to secure himself, 
[but] by force or wiles to master the persons of all 
men he can, till he see no other power great enough 
p. 61. to endanger him." 

" In such condition there is no place for industry, 
because the fruit thereof is uncertain, and consequently 
no culture of the earth, no navigation, no building, 
no arts, no letters, no society ; worst of all continual 
fear and danger of violent death, and the life of 
man solitary, poor, nasty, brutish and short." 

Does any one deny the existence of such a state ? 
Experience confirms it (i) even in political societies. 
When you ride abroad you go armed ; when you go 
to sleep you lock your doors, thus showing how you 
p. 62. mistrust your fellow men. (2) Besides; the savage 
people in many places of America live at this day 
in that brutish manner ; and kings (having like men 
in the state of nature no superior authority) are 
perpetually in this condition, eyeing each other in the 
'' state and posture of gladiators." 

Natural Bight. Natural Law. What rights 
exist in the state of Nature ? By what rules is it 
governed? Rights there are none. "The notions of 
right and wrong, justice and injustice, have no place. 
Where there is no common power [i.e. superior 
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authority] , there is no law ; where no law, no in- 
justice." There is no property; "no mine and thine 
distinct, but only that to be every man's that he can 
get, and for so long as he can keep it." p-^s- 

The only right (so to call it) is the Jus NattimW^ — •^ 
or instinct of self-preservation^, "that Liberty, which 
every man hath to make use of his natural faculties 
according to right reason," "the liberty each man DeCiv.c.i. 
hath to use his own power as he will himself for ^' ^' 
the preservation of his own nature." The consequence 
of this right is that " ever}^ man has a right to every ^ 
thing," that is, a man's rights are limited only by ^^^'^'^^^' 
his powers. In other words there is no right, but 
only might, or, to borrow the language of the De. 
Cive, "profit is the measure of right." ^DeCiv.c.i. 



Still there are laws of nature — leges naturales 



s. 10, 



"dictates of right reason," "convenient articles of c. 11. s. i. 
peace upon which men may be drawn to agreement." Lev.c.xiu. 
The first or fundamental law is "that every man ^' ^' 
ought to endeavour peace so far as he has hope of 
obtaining it, and when he cannot obtain it that he , 
may seek and use all helps and advantages of war." , 
The first part of this rule contains the law of nature • 
proper "to seek peace and follow it"; the second, 
part contains a proviso springing from the jus , 
natiivale " by all means we can to defend ourselves." "c.xiv.p.64. 

Such is the first law of nature. The second is 
like to it, that a man be willing with a view to peace 
"to lay down this right to all things and be contented 

1 It is impossible to reconcile Hobbes' different uses of this 
tinhapp}^ phrase. Sometimes it means "natural instinct"; which 
cannot be called jus without abuse of language : sometimes " moral 
right." The separation oi jus natuvalc from its appropriate lex is 
equally indefensible. 

2 " For every man is desirous of what is good for him and shuns 
what is evil, but chiefly the chiefest of natural evils, which is death ; 
and this he doth by a certain impulsion of nature, no less than that 
whereby a stone moves downwards." — De Give, loc. cit. 
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with so much hberty against other men as he would 
p. 65. allow other men against himself," i.e.^ he is to forego 
such rights as being maintained hinder the peace of 
mankind, provided that other persons be willing to 
do the same. 

The third law of nature is that men perform their 
p. 71. covenants made. 

The other laws of nature (all ultimately derived, like 
the third and second, from the first) complete the code 
of moral duty. They may all be " contracted into 
one easy sum," " Do not that to another which thou 
wouldest not have done to thyself." 

These obligations are _bindi|ig,iia-.coiisd^nce__jJ^^ 
but not in practice, until the establishment of a political 
power which can enforce them; "for he that should 
perform his promises, when others did not the same, 
would simply be making himself their prey" and this 
the right of self-preservation [jus naturale) precludes. 

But the Laws of Nature are in themselves immutable 
and eternal. " For injustice, ingratitude, arrogance, 
pride and the rest can never be made lawful. For 
it can never be that war shall preserve life and peace 
destroy it." 

" Princes succeed one another and one judge passeth 
— another cometh ; nay heaven and earth shall pass, 
but not one tittle of the law of Nature shah pass ; 
for it is the eternal law of God." 

(B.) Motives leading to the Pact. " The 

passions that incline men to peace are 

(i) Fear of death ; 
i (2) Desire of such things as are necessary 
j commodious living ; and 

c.xiii.p.63 I (3) A hope by their industry to obtain them." 

^ (C.) The Nature of the Pact. It is "an act 

/ surrender on the part of the many to one or a 



V-79* 



c. XXVL p. 

144. 
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number^" — each saying to the other '^ I authorise 
and give up my right of governing myself to this 
man or to this assembly of men on this condition 
that thou give up thy right to him and authorise 
all his actions in like manner." 

Generation of the Commonwealth. ''This 
done the multitude so united is one person, is called 
a Commonwealth — in Latin civitas. This is the 
generation of that great Leviathan or rather (to speak 
more reverently) of that mortal God, to which we 
owe under the immortal God our peace and defence. 
For by this authority given him by every particular 
man in the Commonwealth he hath the use of so 
much power and strength conferred on him, that by 
terror thereof he is enabled to conform the wills of 
them all to peace at home and mutual aid against 
their enemies abroad. And in him consisteth the 
essence of the Commonwealth, which to define it is ; 
One person of whose acts a great multitude by mutual 
covenants one with another have made themselves 
every one the author, to the end he may use the 
strength and means of them all, as he shall think 
expedient, for their peace and common defence. And 
he that carrieth that person is called Sovereign and 
said to have Sovereign power and everyone besides 
his subject." c. xvii pp, 

Very similar is the language of the De Cive — " This 
submission of the wills of all those men to the will 
of one man or one council is then made when each 
one of them obligeth himself by contract to every one 
of the rest not to resist the will of that one man or 
council to which he hath submitted himself; that is, 
that he refuse him not the use of his wealth and 
strength against any others whatsoever [but not against 
himself — see below], and this is called Union." " Now 
1 Morley, Rousseau, vol. II. p. 159. 



De Civ. c. V. 
S.7. 
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union thus made is called a City [commonwealth = 
civitas = city] or Civil Society, and also a Civil Person. 
For when there is one will of all men it is to be 
esteemed for one person, and by the word one it is 
to be known and distinguished from all particular 
men as having its own rights and properties. A city 
therefore (that we may define it) is one person, whose 
will, by the compact of many men, is to be received 
for the will of them all ; so as he may use all the 
power and faculties of each particular person to the 
maintenance of peace, and for common defence." 

(D.) Consequences of the Pact. 
a. To the Sovereign. " From this institution of a 
,,,:?;?^- c- ^ Commonwealth are derived all the rights and faculties" 

XVIII, p. 88. . ^ 

of the Sovereign. 

1. The subjects cannot change the form of 
government. Why ? Because — 

(a) To do so except unanimously would be a breach 
of contract with each dissentient, and therefore wrong, 
the terms of the pact being / convey 7ny fight on this party 
ttpon condition that you pass yours to the same, 

(h) Even if (which is not the case) the voice of the 

majority could be taken for the voice of the whole, yet 

the citizens owe a duty not only to each other, but also 

P-89. to their Sovereign. What they have given to him is 

DeCiv.c.vi. his owu and cannot justly be taken away. 

S. 20. 

2. Sovereign poTver cannot be forfeited. 

(a) There is no covenant between the Sovereign and 
i his subjects, but only amongst the subjects between 
i themselves. So that, let the Sovereign act as he will, 
I there is no breach of contract, and consequently no 
) wrong. 

(b) Besides even supposing such a covenant, it is a 
nulhty, for there is no superior authority to enforce it. 
For " Covenants being but words and breath have no 
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force to oblige, contain, constrain or protect any man 

but what it has from the public sword." Lev.ic 

3. No man can without injustice protest 
against the Institution of the Sovereign de- 
clared by the major part, nor against any of the 
Sovereign's subsequent acts. 

This is tacitly implied in the original pact. [The 
above rule, so far as it relates to the Institution 
of the Sovereign, clearly refers only to an original 
institution. Once the Sovereign has been instituted ; 
no majority can change or remove it, for that would > 
be to break faith with every dissentient. It may here ; 
be observed that the above arguments do not altogether '; 
cohere. For if all rights spring from contract, how can ' 
you have a duty to your Sovereign {1 b), with whom you 
have not contracted (2 a) ?] 

In the Be Cive, Hobbes bases the right herein of the 
Sovereign, not only upon conveyance, but also upon 
contract inter particulares. " What by the mutual 
covenants each one hath made with the other, what 
by the donation of right, which every man is bound 
to ratify to him that commands, the government is 
upheld by a double obligation from the citizens ; first 
that which is due to their fellow citizens ; next that 
which they owe to their Prince." De civ, c.vi. 

4. The Sovereign's actions cannot be justly ^'^°' 
accused by the subject. [This proposition might 

be supported upon the general principle of contract, 
but Hobbes adopts another line of argument, viz.] 
The acts of the Sovereign are the acts of the individuals 
whom it represents. '' By this institution of a Com- 
monwealth every particular man is Author of all the 
Sovereign doth," i.e. he is their agent for all purposes 
whatsoever. And for the same reason — 

5. Whatsoever the Sovereign doth is un- 
punishable by the subject. xviiiip.go. 
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6. The Sovereign is judge of what is neces- 
sary for the peace and defence of his subjects. 

Men institute the Sovereign for this end, that he may 
secure them peace and defence. But the right to 
accompHsh an end impHes also the right to employ 
means thereto and to be judge of the means proper to 
be employed. 

Furthermore, he is judge of what doctrines are fit to he 

taught. " For the actions of men proceed from their 

opinions, and in the well-governing of opinions con- 

sisteth the well-governing of men's actions in order to 

p. 91 their peace and concord." 

Hereafter follow many other rights of the Sovereign 
such as the right of judicature, of making war and 
peace, of reward and punishment. 
i Finally Sovereignty is indivisible. The Sov- 
1 ereign must retain all these rights in order to protect 
I his subjects. '' But if he transfer the militia he retains 
the judicature in vain, for want of execution of the 
laws ; if he grant away the power of raising money, 
the mihtia is in vain ; or if he give away the govern- 
ment of doctrines, men will be frighted into rebellion 
p. 93. with the fear of spirits." 

j But though the several functions of Sovereignty are 

p- 92. ';*' incommunicable and inseparable" yet Sovereignty is 

not inalienable. It may be transferred as a whole; 

but this amounts to a direct and final renunciation 

p. 93. lof Sovereign power. ''To whomsoever he shall make 

over the supreme power, whether by gift or sale, it 

Deciv. c.ix. is rightly made." 

s. 13. 

j yS. To the subject. How far does Hobbes leave any 
^oom for individual liberty ? He observes as follows : — 
/ I. Every act is in a sense free which is not done 
/under physical compulsion [and if so done, is not 
?the act of the person compelled] . A man is free to 
Lev.c^xxi. break the laws, if he choose to risk the penalty. 
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2. Where the law is silent the subject is free. 
'' The Hberty of the subject lieth in those things 
which, in regulating their actions, the Sovereign hath 
pretermitted." Yet an act, in this sense freely done, 
may be justly punished by the Sovereign, for no act 
of the Sovereign can as regards the subject be unjust 

or wrong. p- ^^• 

3. The jus naturale (right of self-preservation) cannot 
be renounced. '' It is manifest that every subject has 
liberty in all those things the right whereof cannot by 
covenant be transferred." Thus no man can be obliged p- m- 
not to defend himself or to testify to his own guilt nor 
(says Hobbes) to fight against the enemy, if he '' substi^ 
tuteth a sufficient soldier in his place. For in this 
case he deserteth not the service of the Commonwealth. 
And there is allowance to be made for natural timorous- 
ness not cnl}^ to women (of whom no such dangerous 
duty is expected), but also to men of feminine courage." 

The justification and limits of the above principle are 
indicated by the following : — " The consent of a subject 
to sovereign power is contained in these words / authorise 
or take upon me all his actions; in which there is no restric- 
tion at all of his former natural libert}^ ; for by allowing 
him to kill me I am not bound to kill myself, when he 
commands me. 'Tis one thing to say Kill me or my 
felloiv, if you please. Another thing to say / will kill myself 
or my fellow. No man is bound by the words themselves 
either to kill himself or any other man. And consequ- 
ently the obligation a man ma}^ sometimes have upon 
the command of the Sovereign to execute any dangerous 
or dishonourable office depends not on the ^vords of our 
submission, but on the intention ; which is to be under- 
stood b}^ the end thereof. When therefore our refusal 
to obey frustrates the end for which the Sovereignt}'- 
was ordained, then there is not liberty to refuse, other- 
wise there is." p. 112. 
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[But who is to be judge thereof ? If the Sovereign, 
what becomes of the Liberty of the Subject ? if the 
subject, what of Sovereign authority ?] 

A significant application of the principle is contained 
in the following passage. " In case a great many men 
together have already resisted the Sovereign power 
unjustl}^ or committed some capital crime for which 
every one of them expecteth death, whether have they 
not the liberty then to join together and assist and 
defend one another ? Certainly they have ; for they 
but defend their lives which the guilty man may do as 
p. 112. well as the innocent." 

This argument seemed to justify successful rebellion 
and gave great offence to the royalist pa.icty. Con- 
sequently Hobbes, who had for eleven years (1640-51) 
submitted to a self-inflicted exile \ made his peace 
with the Commonwealth and returned to England. 

4. Finally " the obligation of subjects to the Sov- 
ereign is understood to last as long and no longer 
than the power lasteth by which he is able to protect 
p. 114 them." 

Has the Sovereign any duties to the subject? 
/ Moral duties he has, legal duties he has none — for 
f setting the law to others he is not himself subject to 
it. This topic is treated in ch. xxx. Of the Office of 
the Sovereign Representative. • "The office of the Sov- 
ereign, be it a monarch or an assembly, consisteth 
in the end for which he was trusted with the sovereign 
power, namely, the procuration of the safety of the 
people; to which he is obliged by the law of Nature, 
and to render an account thereof to God the author 
of that law, and to none but Him. But by safety 
here is not meant a bare preservation, but also all 
. xxx. p. i other contentments of life." He is to exercise "a 
^75- 1 general providence contained in public instruction 

1 G. C. Robertson, Hobbes, p. 71. 
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both of doctrine and example, and in the making/ 
and executing of good laws." ''By a good law I|p-i75- 
mean not a just law; for no law can be unjust. 
The law is made b}/ the sovereign power, and all that 
is done by such power is warranted and owned by 
every one of the people, and that which every man 
will have so, no man can say is unjust ... A good 
law is that which is (i) needful, (2) for the good of 
the people, (3) and withal perspicuous." p- ^82. 

Summary and Comment. 

I. In Hobbes we have both an analysis of Sov- 
ereignty and a theory of political duty. This last 
(like Hooker) he derives from the fiction of a contract- 
It is contract that furnishes him with a criterion of 
political right and wrong. Right action is action 
consistent with contract. Wrong action is action in- c.xv.adinit. 
consistent with contract. 

The definition of contract is a mutual transferring \ 
(or renunciation) of Right. Inasmuch then as the ' 
social pact is an act of practically unqualified sur- ', 
render to a Sovereign thereby instituted, the parties \ 
to it are thenceforth rightless. They have no rights ' 
but ^"^h as the Sovereign allows them, i.e., rights ' 
confapbd by positive law. He therefore who disobeys ; 
the Sovereign acts injuriously, or wrongfully, because 
sine jure, without right. There remains however to 
the subject a residuum of natural right, because some ^ xiv. pp. 
rights are not transferable. ^^~^^- 

There can be no contract in the State of Nature, 
because contract is agreement enforceable by law, 
and law implies a law-giver. It follows that 

a. The social contract derives its binding force/ 

from the Sovereign alone. 
h. The Sovereign cannot be a party to it. ^'89. ' ^" 

Dc Civ. c. II, 
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/ c. The Sovereign can do no wrong ^ 
Lev. c. XV. ' d. The subject can never rightfully disobey the 
law of the land, and apart from it can do 
nothing wrongfully^. 

2. How far does the theory of contract supply a 
satisfactory standard of political duty ? Not at all. 
However much we may refer pohtical duty to contract, 
the question still remains '' Why ought I to abide by 
my contract ? " If we answer " Because the Sovereign 
commands it," political right resolves itself into political 
might. If we answer " Because observance of contract 
is a precept of the Law of Nature, and rests upon 
the fundamental principle that we should seek peace 
and follow it," still the question recurs '' Why otight 
we to seek peace and follow it ? " To this question 
Hobbes supplies no explicit answer.'^ 

3. Hobbes takes his analysis of Sovereignty from 
Bodin, who defines it as Summa in cives et subditos 
legihusqiie soluta potestas. But in doing so he lays 
himself open to the charge of confounding the popular 
and juristic uses of the word. He is really working 
out the analysis of jural Sovereignty stated two 
centuries later by Austin^; but his sympathies are 
in favour of monarchical government, and he^-slides 

^into a way of speaking, which seems like a j^ogy 
of monarchy. Thus what was meant to be a sc^ntific 
essay reads like a political manifesto. The Leviathan 
is "the work of a powerful mind which has espoused 

1 "It is true that they that have Sovereign power may commit 
iniquity ; but not injustice or injury in the proper signification." — 
Lev. c. xviii. p. go. 

2 The Law of Nature and the Civil Law contain each other and 
are of equal extent. — Lev. c. xxvi. p. 138. 

2 Hallam says that "Hobbes established the happiness of the 
community as the sole final cause of government." {Eur. Lit. 111. 
376.) This is so ; but he failed to refer it to its true place as a 
standard of political duty. 

^ See Austin's note on Hobbes, Juris frud. Lect. VI, 
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the cause of a party and makes philosophy a parti- 
san^" 

4. He distinguishes two kinds of Sovereignty (a) by 
Institution, (b) by Acquisition. The first is the type 
above described. The second is conquest^. Wishing 
to justify this, he resorts to the fiction of a contract 
between conqueror and conquered, and the incidents c.xx.p.104. 
of the pact are represented as the same as in the 

case of Institution. But there is in point of fact no p. 102. 
analogy between the two cases. Hobbes has insisted 
above that there is no contract between sovereign 
and subject, and has drawn important conclusions 
from this principle. Here however it is just such a 
covenant that he proposes. Therefore his analysis of 
the functions of Sovereigns by Institution is inapplicable 
to the far more numerous class of Sovereigns by 
Acquisition. 

5. Hobbes thought as a lawyer and wrote as a 
lawyer. He appHes the principles of the English 
Law of Contract to the original pact, which is ex 
hypothesi antecedent to Positive Law. So he borrows 
analogies from the Enghsh Common Law to illustrate 
the functions of the Sovereign. " He that selleth land 
is understood to transfer the herbage and whatsoever 
grows upon it, nor can he that sells a mill turn away 
the stream that drives it, and they that give to a 
man the right of government are understood to give 

him the right of levying money to maintain soldiers." c.xiv.p.68. 

The Sovereign is said to "carry the person" of 
those that institute him [cp. persona in Roman Law = 
subject of rights]; and they "authorise" his actions. 
They are the principal, he the agent. Consequently 

1 Pollock, Spinoza, p. 339. 

'^ He refers the right of dominion by generation, i.e., " that which 
the parent hath over his children " to the same head. It rests not 
upon the fact of generation, but upon the child's consent [Lev, c. xx, 
p. 102). 

E 2 
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the original compact is to be interpreted in accordance 
with the law of agency as laid down in Westminster Hall. 
6. Lastly we may observe with what skill Hobbes 
has made the theory of a Social Pact serve his own 
turn. Previous writers had made it the starting-point 
of an argument in favour of popular government. 
Hobbes plows with their heifer and produces a crop 
of absolutism. 

VI. 
SPINOZA. 

Benedict de Spinoza, b. 1632, d. 1677. Tracfatus 
Theologico-Politicus, 1670. Tmctatus Politicus (incomplete 
and posthumous), 1677. 

(A.) Antecedents of the Pact. The State of 

V Nature is a state of War. '' Men are of necessity liable 

to passions, and . . . prone to vengeance rather than 

; to mercy; and moreover each one wishes the rest to 

live as he would have them, to approve what he 

approves and to reject what he rejects. Whence it 

comes to pass that, as all are equally set on being first, 

i they fall to strife, and endeavour as much as they can 

Tract. Pol. to oppress One another." " So far as men are tormented 

'^' by anger, envy or any emotion of hatred, they are so 

far drawn asunder, and are mutually opposed. . . . 

And because men are in the highest degree naturally 

liable to such passions, it follows that men are naturally 

11. 14. enemies." 

How far does Right exist in such a State ? 

^Right there is none, unless by Right we understand 

Power. W^hat each thing is able to do, i.e. what it 

' does in accordance with the laws of nature, that it has 

/a right to do. 

/ '' Each natural thing has as much right from nature 

ri.3J as it has power to exist and operate." ''And so by 

I natural right I understand the very laws or rules of 
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Nature, in accordance with which everything takes 
place — in other words the very power of Nature ; and 
so the natural right of the whole of nature and, by : 
consequence, of each individual thing extends just so 
far as its power ; and by consequence whatever each . 
man does after the laws of his nature, that he does by ' 
highest natural right, and has as much right over 
nature as he has power." 11.4. 

" But men are more led by blind desire than by 
reason." . . . " It follows that the law and ordinance 11. 5. 
of Nature, under which all men are born and for the 
most part live, forbids nothing but what no one wishes 
or is able to do, and does not turn away from strifes, 
hatreds, anger, treachery, or in a word from anything 
that appetite suggests." . ii- 8. 

In the state of nature there can be no wrong-doing, ^ 
" for wrong-doing is that which cannot lawfully be done, 
in other words that which is prohibited by law." " And i^- 19- 
nothing is prohibited by the law of nature except what 
is beyond a man's power." 11. 18. 

So too in the natural state justice and injustice are 
inconceivable; for by Nature '-everyone has a right 
to alF." ' 11.23. 

(B.) Motives leading' to the Pact. The potentia 
of the State of Nature is after all little better than 
impotcntia. '' So long as the natural right of man is 
determined by individual power and vested in everyone, 
so long it is a nullity existing in theory rather than 
in fact, as there is no assurance of making it good. 
... To this must be added that apart from mutual help 
men can scarcely support life and cultivate the mind." 11. 15. 

With Spinoza then, as with Hobbes, the motives to 
peace are — 

I. The fear of death. 

1 Omnia omnium sunt, qui scilicet potestatem habent sibi eadem 
vindicandi. 
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i 2. The desire of such things as are necessary to com- 
(' modious Hving. 

I (C.) The nature of the Pact. " It follows that 
natural right (by which I mean human natural right) 
can scarcely be conceived except where men have 
irights in common, and combine to defend the posses- 
jsion of the lands they can inhabit and cultivate, to 
[protect themselves, to repel all violence and to live 
jaccording to the general judgment of all. For the 
jmore they are that thus combine together the more 
n. 15- right [i.e. power] they collectively possess." 

" Where men have rights in common and all are 
guided as it were by one mind, it is certain that each 
of them has the less right, the more the rest collectively 
are more pOAverful than he ; and he has in fact no 
power over nature but that which the common right 
II. i6. , allows him." 

! " This right, which is defined by the power of the 
^ I /multitude is called Dominion^ ; which right belongs to 
/ him, who is l^y__^eiiejrai j:on£ent entrusted with the care 
II. 17. of the Commonwealth." 

I " This is the way then in which without any violence 

I to natural right a society may be formed, and every 

j compact ever faithfully observed. I mean, if each 

I individual transfer all his power to the society, which 

[ then will alone retain supreme natural right to all 

f things, in other words Supreme Dominion ; and this 

il each individual will be held to obey^ whether freely 

Tract. ThJot, ov from fear of the punishment of death." 

XVI. 25. ' rj.^^ establishment of the Imperium brings into being 

She Civitas — or Body Politic {integvmn corpus imperii), 
?hen we call men citizens as enjoying all the advant- 
iages of the Civitas, and subjects as amenable to its 
Tract. Pol. Ordinances or laws. 

1 Now too there comes into existence a new class 
1 Impedum. ^ Parere tenebitur. 
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of rights, namely, Private Civil Right— that is, ''in-| 

dividual Hberty determined by the decrees of supreme 

power and guaranteed by its authority alone." The; ^■^^{■'^l]^^' 

infringement of this liberty is wrong, or injmy, which/ 

takes place " when a citizen or subject is forced by 

another to suffer some injury contrary to civil law (jicsi 

civile), that is, to the edict of supreme authority." i XVL41. 

This is the genesis of right and wrong, just and ' 
unjust, ''for wrongdoing cannot be conceived of but 
under dominion ; that is to say, where what is good i 
and what is bad is decided in accordance with the \^ 
common right of the whole Dominion, and where no one | 
acts aright save so far as he acts in accordance with . 
the common decree or agreement." Tract. Poi. 

There is indeed another standard of right and 
wrong, "for we are accustomed to call that also 
wrongdoing, which is done against the dictate of 
sound reason." But inasmuch as it is only in the n. 
state that a rational life is possible, it must be admitted 11. 
that morality no less than law derives its binding 
force from the state. Right and wrong, however con- 
ceived, are the children of dominion. Nevertheless it 
must not be supposed that in the civil state the jus 
naturale disappears. After the pact, as before it, 
"man acts after the laws of his own nature and 
consults his own interests." The difference consists 
not in the motive of human action, but in the result. 
" In the civil state all fear the same things, and all 
have the same ground of security and manner of 
life." The interest of the individual is inseparable 111.3. 
from the interest of the community. 

(D.) Consequences of the Pact. 

I. To the Sovereign. "To the possessor of 
supreme power, be it one, several, or all, certainly 
belongs the supreme right to command anything it A 
pleases; and besides, he who has spontaneously or j 
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|under the compulsion of force transferred to another 
/his ability to defend himself has fully renounced his 
/natural right, and has by consequence determined to 

Tract. Theoi "be obedient to him for all purposes absolutely." 

^ io the person or persons exercismg this power it 

Tract. Pol. fcclongs to lay down, interpret and abrogate laws; 
iv/i^2r ^o fortify cities; to decide on war and peace; and 

II. 19. ; generally to decide what is good and what is evil. 
ijp '/'''' ' ; All these powers necessarily pass; for if they do not, 

,j ~,^^ ] and men retain the ability to live each after his own 
' ^' ; mind, then "there remains no more commonwealth, 

but everything returns to the State of Nature. . . . 
And so it follows that it can nowise be conceived 
that every citizen should be allowed by the institute 
\ of the State to live after his own mind ; and by 
consequence this natural right, that each one should 
be his own judge, necessarily ceases in the civil state 

III. 3. [subject to the above-mentioned qualification]." 

^ "So we see that the individual citizen is not in- 
j dependent, but dependent on the State, whose every 

mandate he is held to execute^ And since 

the community should be led, as it were, by one 

I mind, and by consequence the will of the State must 

I be taken for the will of all; what the State decides 

! to be just and good must be deemed to be decided 

I lyy every individual ; and so however much a subject 

thinks the decrees of the State to be inequitable he 

ni 5I is nevertheless held to execute them." " He has no 

i right over nature but what the right of the community 

I allows him. But whatever is enjoined to him by 

: common consent, that he is held to execute, in other 

II. li words is by right forced thereto." 

Spinoza no less than Hobbes will not have subjects 
"frighted into rebelhon with the fear of Spirits." " Every- 
one, wherever he may be, can worship God with true 
1 Tenet ur exsequi. 
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religion^ and look out for himself, which is the duty 
of a private man. But the care of propagating religion 
must be left to God or to supreme authorities, upon 
whom alone falls the charge of the Commonwealth." J 

"As to external rites . . . they should not be held 
of such account as that because of them peace and J^ 
public tranquility should deserve to be disturbed." iii. lo. 

2. To the Subject. Spinoza seems to leave little! 
room for_indi"vidual liberty. He nevertheless suggests, 
some limitations to Supreme Authority. 

a. '^ That State is most powerful and independent , 
(sui Juris) which is founded in and guided by Reason.^ '^' 
For the Right of the Commonwealth [i.e. Power] is ' 
determined by the power of the multitude led, as it were, ; 

by one mind. But this union of hearts can no wise; 
be conceived unless the Commonwealth chiefly intend 
that very thing which sound Reason teaches to be to-, 
the general interest." In other words, just so far as the 1111.7. 
Sta te command s^what is contrary to the interest of the 1 / j • 
community itioses its power of securing obedience andj ji, 
therefore also its right to be obeyed. ^ ■ 

b. The power, and therefore right, of the State over' 
the individual extends onl}^ so far as its power of 
appealing to his hopes and fears. So far then as: 
threats or promised rewards afl'ect him not, so far the, 
State has no power and therefore no right over him. ; 
*^ By what rewards or threats can a man be brought to' 
beheve that the whole is not greater than its part . . 4 
or to love one whom he hates or to hate one whom 
he loves ? " Similarly there is no power, and therefore 
no right, to enforce such things as are abhorrent to ; 
human nature, as that a man should be witness against! 
himself, or torture himself, '' and other such things to/ 
which no one can be induced by rewards or threats." I iii. 8. 

c. The power, and therefore the right, of the State 
is diminished in so far as it gives men occasion to 
resist its- authority. m. g. 
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" Just so far then as there are certain things which 
the State cannot do, or by doing which it lessens its 
power, so far there are things which it has no right 
to do^" 

Inside these hmits the Supreme Authority within 
the State must always command the obedience of 
rational men; for "reason teaches to seek peace, and 
peace cannot be secured unless the rights of the com- 
munity be kept inviolate." 

Moreover, let the State act how it will, it can scarcely 
be that the man who takes reason for his guide will 
disobey. He will choose submission as the lesser of 

III. 6. two evils. 

J^ls Sovereign Power bound by Law ? Can 

j.t ^^ wrong ? Bound by Civil Law it is not, for 

/" Civil Laws depend on the decree of the Common- 

( wealth, which is not bound to please any but itself 

/ (to the end it may remain free), nor to hold anything 

i to be good or bad but what it decides to be good or bad 

• iv. 5J, for itself." If, however, the terms '^ Law" and '' VVrong- 

I doing" be referred not to the Laws of a Commonwealth, 

but to the general rules of all natural things, and 

' especially to principles of reason, " we cannot without 

'■ ' qualification say that the Commonwealth is bound by 

no laws, or can do no wrong." For i. all natural 

things are bound by laws. A Commonwealth not 

bound by laws is a chimera. 

,.X2. "A Commonwealth does wrorag, when it does, or 

isuffers to be done, things which may be the cause of 

./ its own ruin. It may then be said to do wrong in the 

' sense in which Philosophers or Physicians say that 

IV. 4. nature does wrong [i.e. with reference to the good of 

the individual]. The Commonwealth does wrong when 
1. 6. it is false to itself ; for Imperii virtus Seamtas, 



1 Green, Pol. Obi. s. 33. 
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Imperii Virtus Securitas. A Commonwealth 
is better or worse according as it conduces to peace 
and security of life. "Accordingly that Dominion is 
the best in which men pass their life in concord, and 
whose laws are kept inviolate. For it is certain that 
seditions, wars, and contempt or violation of ordinances 
are to be attributed less to the wickedness of subjects 
than to constitutional defects." v. 2. 

" But peace is not the mere absence of war, but a 
virtue which springs from highmindedness ^ For 
obedience is the constant will to execute what by the 
general decree of the Commonwealth ought to be done." v. 4. 
" When therefore we call that Dominion best where men 
pass their life in concord, I mean that life of man which 
consists not merely in circulation of the blood and other 
properties common to all animals, but above all in 
reason, the mind's true life and excellence." v. 5. 

Summary and comm.ent. 

I. Spinoza's Tractatus Politicits is a Natural History 
of Rights. Its method is severely scientific. From 
certain fundamental assumptions concerning humarr^'' 
nature he derives "the conditions of stabilit}'- in political <9>-' \: , . 
institutions ^" The first premise is that man alwaysl ^ ; A;^ 
pursues his own interest ; the second that he is prone 
rather to passion than to reason. The latter makes 
the state of nature intolerable ; the former makes 
society possible.^ A third postulate is the identification 
of Right with Power. 

The State once formed, the organised force of Society 
restrains the disorganising impulses of the individual. 
The free indulgence of passion [jus naturale) is curtailed 
by the power of the multitude {jus commune) ; individual 
pOAver thus limited is jus civile. Yet it is not so much 

1 On the meaning of animi fortitudo, see Green Pol. Obi. 35 note. 

2 Pollock, Spinoza, p. 312. 

3 Green, Pol. Obi. s. 36. 
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jlimited as enlarged, for it is only in the State that 

Tract. Pol. rational liberty is attainable. 

III. 6. ' c^ r • . • 1 . 

bo lar as a man is a citizen he is constrained withm 

these limits ; so far as he exceeds them he is no 
citizen, but Imperii Jiostis. It follows that "the in- 
dividual member of the State has no mind to act or 



i^ 



power to act against the mind of the State- 



Does the jus naturale therefore cease ? Not so. The 
fact that men have the power to disobey appears from 
the fact that they often do so. 

Is then the State (in other words the Sovereign) 

limitedjji respect of Right ? No and Yes. Liniited 

^, by CivLLLawaLjs_not, for it sets that Law and is 

not subject to it. But it is hmited by Natural Law, 

for Nature imposes limits on its power. '^ 

2. Thus far of political causes and consequences ; 
next of political good and bad. This requires a 
I standard. Spinoza supplies two, if not three. An 
,'act is civilly good or bad, i.e. lawful or unlawful, accord- 
II. 19,/ ing as it conforms to the Law of^ the State. An act is 
! morally^good ,ox-.hadj i.e. right or wrong, according as it 
II, 21I conforms to the dictate of Reason, or according as it 
IV. 5! conduces to the end of the State — its security. The 
two last cases are indistinguishable. They might con- 
ceivably conflict with the first, but they are scarcely 
likely to do so. Spinoza does not contemplate, and 
apparently does not admit, the possibility of conflict 
between Legal and Moral Duty, in other words a 
possible duty of disobedience to Law.^ 
}, 3. Spinoza's debt to Hobbes is too obvious to require 
!fextended comment. It is more to the point to notice 
mome of the particulars in which he diverges from him. 
/ I [a) The first difference, which he notices himself in 
] a letter to a correspondent, is, as he says, that " I 
i ever save natural right harmless." Hobbes's citizen 

1 Green, Pol. Obi. s. 32. '^ Pollock, Spmoza, p. 327. 
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for the most part renounces his natural right in favour 

of the Sovereign. With Spinoza "the Sovereign 

magistrate in any State hath no more right over his -L .:- 

subjects than is measured by the excess of his power." i.-^;. 

" Wherefore it must be allowed that every man reserveth / ' 

to himself much of his own right, which therefore de-l 

pends on no other man's resolution, but on his alone. ^" i Tract Theoi. 

(b) Next, it is to be observed that Spinoza makes r^7-, ^^.y, 
little use of the theory of an Original Compact, which '[ ^.^ v •^''"^^ 
plays such an essential part in Hobbes's system. It \ 

might be omitted without affecting the value of his j 
argument. He plainly attaches no historical importance } 
to it ; for he says that '' all men, whether barbarous or I 
civilised, everywhere frame customs and form somef 

civil state." i Tract. Pol. 

(c) So far as he treats of Sovereignty he is in sub-/ 
stantial agreement with Hobbes, always subject to the 
limitation that the Right of the Sovereign is coextens-j 
ive with its Power. The commune jus however is ratherf 
suggestive of Rousseau's volonte generale. Some of thet 
theory of Spinoza's earlier treatise in particular bearsj 
a close resemblance to Rousseau's doctrine. There he^ 
identifies societatis jus, i.e. summiim- unperium with Demo- 
cratia, which he defines as coetus universus hominum, qui 
collegialiter summum jus ad oiunia, quae potest., habet. A Tract. Theoi. 
little lower down he says " I think I have now shown \ 
sufficiently clearly the basis of Democratic government, \ 
which I was particularly desirous to consider, because 

it seemed the most natural and most consonant with \ ~ • 

individual liberty. In it no one transfers his natural | 

right so absolutely that he has no further voice in | 

affairs ; he only hands it over to the majorit}^ of the \ 

society, whereof he is a unit. Thus all men remain, as .' 

they were in the State of Nature, equals." This again j 

is quite in Rousseau's manner. I 
1 Pollock, Spinoza, p. 318. 
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Tract. Pol. 
IV. 6. 



Tract. Theol. 
XVI. 27. 



S.4. 



s. 6. 



s. 7, 



s. 31^ 



s, 19. 



4. It is worth noticing that Spinoza applies the word 
contract not to the original Pact as such, but to the 
terms of surrender to the Sovereign, — Contractus sett leges 
quib'us miiltitudo jus sutim in ■umim Concilium vel hominem 
tmnsferunt. These terms however can scarcely be other 
than absolute. To limit Sovereignty would be to 
divide and destroy it. 

VII. 
LOCKE. 

John Locke, b. 1632, d. 1704. Two Treatises on Civil 
Government, 1689. The first refutes Sir Robert Filmer's 
Patriarcha ; the second is constructive. 

(A.) Antecedents of the Pact. The State of 

Nature is a State — i. Of freedom. 2. Of equality [see 

I however s. 54]. 3. Not of License. For 4. " The 

I State of Nature has a law of Nature to govern it, 

j which obliges everyone, and reason, which is that law, 

\ teaches all mankind, who will but consult it, that 

j being all equal and independent, no one ought to 

{ harm another in his life, health, Hberty or possessions." 

J5. The law of Nature has its sanction, viz. the right 

I which everyone has ^' to punish the transgressors of 

/ that law to such a decree as may hinder its violation." 

6. Rights of Property may exist in a State of Nature. 

; [Hobbes says not.] 7. The State of Nature is dis- 

: tinguishable from the state of war [contrast Hobbes] . 

\ The mark of the former is the absence of a common 

superior; of the latter this absence together with '' a 

declared design of force upon the person of another.". 

So that a state of war may arise even in civil society, 

where force is used and there is no time to appeal to 

the law for protection. " Want of a common judge 

with authority puts all men in a state of Nature; force 

without right upon a man's person makes a state of 

war, both where there is and is not a common judge." 
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[Note. Locke insists that the State of Nature is not ' 
a state of war. They " are as far distinct as a state 
of peace, goodwill, mutual assistance and preservation ; 
and a state of enmity, malice, violence and mutual 
destruction are from one another." But he is not con- s. 19. 
sistent. In another place he speaks of the enjoyment 
of a man's freedom in the State of Nature as '' very: 
uncertain and constantly exposed to the invasion ofj 
others " .... "a condition, which however free, isi 
full of fears and continual dangers." It seems there-i g. 123. 
fore that Locke's view is really much the same asf 
Hobbes's] . ,: 

(B.) Motives leading to the Pact. In a Stat^ 
of Nature there wants — 1 

1. An established, settled, known law. 

2. A known and indifferent judge. 

3. A power to back and support a sentence. 
Man enters into society, therefore " the 

preserve himself, his liberty and property." 

(C.) The Nature of the Pact. In a 
Nature every man hath a power — i. "to preserve his 
property, that is, his life, liberty, and estate, against 
the injuries and attempts of other men ; " 2. ''to judge 
of and punish breaches of [Nature's] law in others, as 
he is persuaded the offence deserves." 

" But because no political societ\^ can be nor subsist 
without having in itself the power to preserve the 
property and, in order thereunto, punish the offences: 
of all those of that society; there and there onty isj 
political society where everyone of the members hath' 
quitted this natural power, resigned it up into the \' 
hands of the community, in all cases that exclude him \ 
not from appealing for protection to the law established 
by it." 3,87. 

" Men being ... by nature all free, equal and in- 
dependent, no one can be put out of this estate and 
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subjected to the political power of another without his 
own consent, which is done by agreeing with other men 
to join and unite into a community for their comfort- 
able, safe, and peaceable living, one amongst another, 
in a secure enjoyment of their properties and a greater 
I security against any that are not of it. ... When any 
- number of men have so consented to make one com- 
/ munity or government, they are thereby presently in- 
; corporated and make one body politic, wherein the 
s. 9^. majority have a right to act and conclude the rest." 

This right of the majority is implied in the very 

5.07- nature of this " original compact." Were it not so, men 

I would be no better off than they were before, and would 

I have entered into civil society only upon such terms 

s. 9^. as Cato entered into the theatre tanttim tit exivet, 

(D.) Consequences of the Pact. 

Political society once constituted, before all things 

it is necessary to establish a supreme power or 

government, which Locke describes as the Legislat- 

s. 134. ive. " According as the power of making laws is 

s. 132. placed, such is the form of the Commonwealth." 

"The legislative power is that which has a right to 

direct how the force of the Commonwealth shall be 

employed for preserving the community and the 

s. 43. members of it." "This legislative is not only the 

supreme power of the Commonwealth, but sacred 

and unalterable in the hands where the community 

have once placed it. Nor can any edict of anybody 

! else .... have the force and obligation of a law, 

which has not its sanction from that legislative 

which the public has chosen and appointed ; for 

without this the law could not have that which is 

absolutely necessary to its being a law, the consent 

of the society, over whom nobody can have a power 

to make laws but by their own consent and by 

S.134. authority received from them." 
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[Observe that Locke, like Rousseau and unlike 
Hobbes, distinguishes between the creation of political 
society and the creation of a constitution.] 

The Legislative is the ''supreme power in the 
Commonwealth," but it is not therefore a power 
unlimited. 

Limitations of the Legislative. 

1. The legislative receives its powers from the 
members of a society. But '' nobody can transfer to 
another more power than he has in himself, and 
nobody has an absolute arbitrary power over himself 
or over any other to destroy his own life, or take 
away the life or property of another." [By ''power" 
Locke here means "moral right."] So neither has 
the Legislative any right to transgress the moral 
law. Its power "in the utmost bounds of it is 
limited to the public good of the society." " The 
Law of Nature stands as an eternal rule to all men, 
legislators as well as others." It follows that the 
legislative "is not nor can possibly be [understand: 
'ought not to be'] absolutely arbitrary over the lives; 
and fortunes of the people." Ss. 135. 

2. " The legislative, or supreme authority, cannot 
assume to itself a power to rule by extemporary arbi- 
trary decrees, but is bound to dispense justice and 
decide the rights of the subject by promulgated stand- 
ing laws, and known authorized judges." Otherwise 
it betrays its "trust\" the end for which it was 
ordained. s. 136. 

3. The legislative "cannot take from any man any 
part of his property without his own consent." It may s. 138. 
not levy taxes on him but "with his own consent, 

i.e. the consent of the majority, giving it either by ; 

themselves or their representatives chosen by them.'' '^ 

Otherwise it betrays its trust and "subverts the end' 

i Cp. Ponet, supra, p. 10, 

F 
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of government." For men enter into political society 
to secure their property, and " what property have I in 
that which another may by right take when • he pleases 

s. 140. to himself? " 

I 4. The legislative cannot transfer its functions. 
f ' The people alone can appoint the form of the 

s- 141- /Commonwealth." 

Popular Sovereignty. An important consequ- 
ence of Locke's distinction between the establish- 
ment of political society and the establishment of the 
legislative is that the latter can be removed without 
dissolving the former. '' The legislative being only a 
fiduciary power to act for certain ends, there remains 
still in the people a supreme power to remove or 
alter the legislative, when they find the legislative 

. act contrary to the trust imposed in them 

/ The community perpetually retains a supreme power 

; of saving themselves from the attempts and designs 

; of anybody, even of their legislators, whenever they 

' shall be so foolish or so wicked as to lay and carry 

' on designs against the liberties and properties of the 

subject. . . . And thus the community may be said 

in this respect to be always the supreme power, but 

not as considered under any form of government, 

because this power of the people can never take 

s. 149. place till the government be dissolved." 

;' The dissolution of society on the other hand can 
s. 211. /scarcely happen except as a result of foreign conquest. 
; But Governments may be dissolved not only from 
without, but also from within. 

The legislative is dissolved from within — i. When 

it is altered and is therefore no longer the body or 

s. 212. person chosen by the people to represent it. 2. When 

the Legislative or the Prince, either of them, act 

s. 221. contrary to their trust. 

In these and the like cases the people are at liberty 
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to provide for themselves by erecting a new legislative, s, 220. 
or by continuing the legislative in their own hands. s. 243. 

Summary and com.m.ent 

1. Locke's Second Treatise on Civil Government is a 
partisan pamphlet, disguised as a scientific essay. 
Its object is to find principles to justify the Revolution 
of 1689. He begins after the manner of his time 
with the State of Nature and the Social Compact. 
He ends with the conclusion that the right to govern 
is a revocable trust, which may upon a fitting occasion 
revert to the people from whom it is derived. Like 
Hobbes he finds the standard of political dut}^ in the 
Social Pact. The Legislative betrays its trust, when 
it fails to fulfil the objects of its institution, which 
are also the objects that men have in view in entering ^ 
into Civil Society. Like Hobbes he fails to tell us i 
why the Pact is morally binding.^ 

2. If it be objected that government seldom, if 
ever, originates in consent, Locke replies that all 

lawful or peaceful government does so. "Conquest s.s. 99, 112. 
is as far from setting up any government as demolish- 
ing a house is from building a new one in the place." 5,175. 
There is no moral duty to obey a conqueror. " It 
is plain that shaking off a power, which force and 
not right hath set over any one, though it hath the 
name of rebellion, yet is no offence before God, but 
that which he allows and countenances [as in the 
case of Hezekiah, 2 Kings xviii. 7] . s. 196. 

3. At first Locke seems to attach a stigma of 
unrighteousness to all governments, which have not 
their historical origin in agreement. Afterwards he s. 99. 
qualifies this b}^ admitting a tacit assent, implied in 
mere residence. But the consent however expressed s. 119. 

1 Though again Uke Hobbes he leaves us to infer that it is so as 
being conformable to Utility. Cp. Stephen, Enf^. Thought in the 
XVIIIth Cmtury, Vol. 11. p. 136. 
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or implied is a consent to be governed, not a consent 
to submit to this or that government. The duty 
of obedience to rulers depends ultimately indeed on 
the Social Pact, but directly upon the question whether 
the Ruler does or does not fulfil the end of his 
institution, which is the good of the community^ 

4. Hobbes in treating of the functions of Sovereignty 
had imperceptibly glided from the true proposition 
that it can never be legally right for subjects to 
disobe}^ into the false proposition that it can never 
be morally right for subjects to disobey. Locke avoids 
the confusion by throwing the theory of Sovereignty 
overboard. The legal status of the Legislative does 
not occupy him. What he insists upon are the mor^l 
limits to its right. So far he has Hobbes with hini. 
He goes beyond Hobbes in maintaining that there are 
also limits to the subject's moral duty of obedience. 

5. Locke is not a writer on political science but on 
political morals. Unfortunately he attempts to derive 
maxims of political practice from antecedent political 
causes. But from causes — apart from the conception 
of an end — we infer not maxims, but consequences. 
Not that Locke is without a conception of an end, 
but he fails to assign it to its true place as the 
criterion of good and bad. The fruit of this vicious 
method is that Locke habitually confounds what is 
with what ought to be. When he says ''power" he 
means ''right"; when he says "can" he means 
"ought." " His argument is so framed as to insinuate 
certain legislative principles and certain political forms 
under the guise of a positive description of the 
necessary constitution of a State. Whatever he con- 
demns in government-, he excludes from his definition ; 
and represents a bad institution as no institution at 

1 With Locke "Utility is doubtless in some sense the ultimate 
test, but utility must be embodied in a compact before the test can 
be applied." — Stephen, loc. cit. 
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all." 1 This error is not peculiar to Locke. It is the 
common mistake of all writers on the Social Contract 
that they derive maxims from facts instead of from 
principles. But Hobbes and Rousseau each in his 
own way analyses the nature of Sovereignty— a purely 
scientific process. Locke's claim upon our attention 
rests mainly, if not entirely, upon the justice of his 
practical conclusions. 

6. Even as a system of political obHgation Locke's 
account of the State is not altogether satisfactory. 
" There remains still in the people a supreme power 
[i.e. right] to remove or alter the legislature." But 
what rule of conduct does this supply to the indi- 
vidual. " It is impossible on Locke's theory to pro- 
nounce when resistance to a de facto government is 

legitimate or otherwise."'^ "Any sectary or 

revolutionary may plead that he has the sovereign 
people on his side."^ 

And what did Locke mean by the People ? Is it 
" the electors of the House of Commons, or all males 
over twenty-one, or all householders paying rates ? ^ " 

VIII. 

ROUSSEAU. 

Jean Jacques Rousseau, b. 1712, d. 1778. Contrat 
Social J 1762. 

(A.) Antecedents of the Pact. The State of; 

Nature is a state of " natural liberty, which has nq 

limits but the force of the individual." " The passage 

from the State of Nature to the civil state produced 

1 G. C. Lewis, Observation and Reasoning in Politics, Vol. I. p. 70. 

2 Green, Pol. Obi. s. 60. 

3 lb. s. 61. 

4 Morley, Roicsseau, Vol. II. p. 150, 
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i in man a very remarkable change^ by substituting in 
j his conduct j ustice forj nstijict, and by giving to his 
/ actions the morality which they lacked before. It is 
\ only then that the voice of duty succeeds to physical 
j impulse, and law to appetite, and man, who before 
I had thought only of himself, finds himself obliged to 
]. act on other principles, and to consult his reason before 
I. 8.^ hearkening to his inclinations." 

(B.) Motives leading to the Pact. 
II. I. I. The opposition of individual interests. 

• 2. The necessities of self-preservation. ''I suppose 
/men arrived at a point where the obstacles, which pre- 
judice their preservation in the state of nature by their 
; resistance, prevail over the forces which each individual 
■can employ to maintain himself in that state. Then 
I this primitive state can no longer subsist ; and the 
I human race would perish, did it not change its way of 
1.6.' hfe." 
, -, ^-j (C.) Nature of the Pact. '' Since no man has a 
■Wvj--^' ' * natural authorit}^ over his fellow, and since might does 
^^ >^'! - ' ^not make right, a^reernent alone remains as the basis 
I 4.1 of all legitimate authorit}^ amongst men." The problem 
: is "to find a form of association, which defends and 
j protects with all the force of the community the person 
! and property of each associate, and by which each one 
h\ uniting with all obeys only himself, and remains as free 
I I as he was before." 
' r The clauses of this compact may be reduced to one, 
mamely ''the total alienation of each associate with all 
ihis rights to the whole community," which may be 
; expressed as follows: "Each of us puts in common 
I his person and all his power under the supreme 
j direction of the general will ; and we receive again each 
\ member as an indivisible part of the whole." 

1 Notice the complete abandonment of the idealisation of the 
state of Nature, which had marked the Discoicrs stir I'origine de 
Vinegalite (1754)- 
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'' In a word, each giving himself to all gives himself! 
to none ; each associate acquires over others the same \ 
right which he yields over himself; he gains the equiv- \ 
alent of all that he loses, and with it greater force to \ 
keep what he has." There results from this act of 
association *' a moral and collective body composed of ^ 
as many members as the assembly has voices." 

"The clauses of this contract are so determined by 
the nature of the act that the least modification would ■ 
render them vain and ineffective ; so that although they < 
may perhaps never have been formally enounced, they , fn ^ 
are everywhere the same, everywhere tacitly admitted 1.:- 
and recognized, until, the Social Pact being violated, i 
each one resumes his first rights and natural liberty, \ 
while he loses the conventional liberty for which he f 
renounced it." ^ - ' 

(D.) Consequences of the Pact. 

I. Sovereignty. From this association is born 
the bo^dy pohtic or City, or Republic, or State, or Sov- ; 
ereign, or People. The individuals composing it are ; 
citizens as sharing in its Sovereignty, subjects as subject ' 
to its laws. I. 6. 

The So-vereign therefore is an aggregation of in^ 
dividuals, and the interests of the Sovereign are the 
interests of the individuals composing it. There neither h , . 
is nor can be a conflict of interest or of will. But " the^ " L: 
individual can as man have a particular will contrary^ 
to or different from the general will, which he has 
as citizen." "Therefore in order that the social pact' 
be not an idle formula, it includes tacitly this engage-^ 
ment, which alone can give force to the others, that 
whosoever shall refuse to obey the genera[jwill shall be-}| ,^; 
constrained thereto by the whole body; v^iah'^mphesll^.ijij^ \ 
nothing more than that he shall be forced to be free. "f 1.7. * 
[Cp. Locke, supra p. 64] . 
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II. I. 



II. 2. 



^. 



III. 15. 



11.3. 



2. Attributes of Sovereignty. 

{a) Sovereignty is inalienable. How can it be 

alienated ? If the people forgoes its Sovereignty by 
promising unqualified obedience, it thereby proclaims 
its own dissolution. *' By that act it is dissolved. It 
loses its quality of people. The moment there is a 
master, there is no longer a Sovereign, and from that 
time the body politic is destro5^ed." Sovereignty is 
but the general will ; how can the general will 'be 
transferred ? " Power can transmit itself, but not 
' will." 

/f (b) Sovereignty is indivisible. Anything less 
/than the will of the whole people is not Sovereignty. 
M (c) ''Sovereignty cannot be represented for 
(the same reason that it cannot be alienated. Its essence 
/consists in the general will, and the will cannot be 
; represented .... The deputies of the people are not 
^ and cannot be its representatives. They are only its 

I delegates Any law which the people in person 

Iias^ot ratified is null ; it is not a law. The English 
^ people fancies itself free. It is quite mistaken. It is 
'' free only during the election of members of Parliament." 
, (J)/Oan the general will go wrong? "The 
general will is always right, and always directed 
towards public utilit}^, but it does not follow that 
popular deliberations are always equally correct. Men 
always desire their good, but do not always see it. 
;. . . . There is often a great difference between the 
[will of all and the general will. The one only considers 
Ithe common interest. The other considers private 
interest, and is only the sum of individual wills." 

A popular vote is not necessarily the expression of 
the general will. The people may be insufficiently 
informed or misled by factions ^ 

1 On the other hand " For a will to be general, it need not 
always be unanimous. But every voice must be counted. Formal 
exclusion destroys its generality." II. i, Note 
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** Does it follow that the general will is annihilated ^ 
or corrupted ? No. It is always constant, unchange- 
able and' pure ; but it is subordinated to others which 
prevail over it. Each man in detaching his interest 
from the common interest sees that he cannot separate 
them entirely ; but his share in the public misfortune 
seems to him nothing compared with the exclusive 
advantage which he claims to make his own. This 
private advantage excepted he desires the general 
good for his own proper interest, as strongly as any- 
one else." IV. I. 

*' The people is never corrupted, but it is often 
deceived, and it is then only that it seems to desire 
what is evil." ii. 3. 

{e) The limits of Sovereign Power. "Asj 
nature gives to every man an absolute power over J 
all his members, so the social__pact gives an absolute^ — 
power over its members to the body "politic." A 

Yet considered not as subject but as man, thej 
individual is agreed to "alienate by the social pact! 
only so much of his power, property and liberty as; 
is serviceable to the community ; but it must also| 
be granted that of its serviceableness the Sovereign| 
alone is judge." 



Again. The general will is limited in respect off 
its object, which is general and not particular. ''The; 
general will changes its nature, when it has a particular \ 
object, and cannot in its capacity of general will pro- I 
nounce on a man or a fact." jii. 4. 

Its only activities therefore are laws, or general \ 
commands. 

3. Xiaws and a Legislator. The Laws are 
" acts of the general will." .... They cannot be \ 
unjust, "for no one is unjust to himself." I 

" Laws are properly but the conditions of civil I 
association. The people which is subject to the laws \ 
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j should be their author. It belongs only to those 

I associated to regulate the conditions of society." But 

how are they to do so ? '' How can a blind multitude, 

which often does not know its own wishes, because it 

seldom knows what is good for it, execute so great 

A . aII. 6. and difficult an enterprise as a system of Legislation ? " 

CX ^y-^ :"[\'' It cannot. There must be a legislator — a Lycurgus 

U^'- ■ ^ \_^_ ^ — to draw up the laws, but not to administer them 

* i, ^'" v '^^ lest he be led astray by private interest. In framing 

■f' his system he must have regard to the two great 

principles of Libert}^ and Equality. But these general 

, objects of every good institution must be modified 

^ V''* ^ i-^ each country by the relations created by geo- 

^^* ~ ^, graphical position and the character of the inhabitants. 

^" ^ ? -''^ [J With reference to these each people must have assigned 

? - ' ^.\ ■ ;J,'^it its own peculiar system of institutions, which shall 

•i L..r ^ ' " ' " * be the best, not perhaps absolutely, but for the state 

' 11. II. for which it is intended. 

j The Government must be distinguished from the 
[[Sovereign. The legislative function belongs to the 
i people, and to the people alone; but the executive 
Ipower must be entrusted to a man or to a body of 
imen, described individually as magistrates or governors, 
pollectively as the Prince. 

1 The e^overnment then is '' an intermediate body 

W!./ n ■ ' established between subjects and Sovereign for their 

H( *^ mutual intercourse, charged with the execution of 

laws and the maintenance of liberty, civil and political." 

f * The Government receives from the Sovereign the 

orders which it conveys to the people." 

lAn important consequence of this principle is that 

' -^^ there is no contract between people and govern- 

l-^-;"' ., ; ment. " Sothose who maintain that the act by which 

^ " ^ ^ I a people submits to chiefs is not a contract are quite 

j right. It is absolutely only a commission, an office 

\ ' ! in which as mere officers of the Sovereign they exercise 
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in its name the power, of which it has made them 
depositaries, and which it can limit, modify and reclaim 
when it pleases. The alienation of such a right being 
incompatible with the nature of the social body is 
contrary to the object of the association ^" lii. i. 

Comment. 

1. There is very little in Rousseau's Social Contract^ 
that is absolutely new. " He borrowei from Hobbes 
the true conception of authority and from Locke the 
true concej)tion of the ultimate seat and original oi 
authority^ and of the two together he made the great! 
image of the sovereign people. Strike the crowned! 
head from that monstrous figure, which is the frontis- 
piece of the Leviathan, and you have a frontispiece that 
will do excellently well for the Social Contract^" Add 
that Rousseau's idea of the nature of the pact is found 
in Spinoza^, his idea of the inalienability of popular 
rights in Althusius^ ; the notion of fraternity in Languet^* 
of citizenship in Spinoza.*^ It is not what Rousseau 
said that is original^ but his way of saying- it. The 
others had accumulated a heap of dry faggots. It was-. 
Rousseau that set fire to them and made them 
dangerous. 

2. Just as Hobbes tended to confound personal with 
juristic sovereignty, so Rousseau to confaund^ supreme 

1 Cp. Burke, subter p. 84. 

2 Morley, Rousseau, Vol. II. p. 152. 

^ Tract. Theol. Pol., c. xvi. ?. 25, supra pp. 54, 61. 

^ Concedo horum juriurr. principem seu summum magistratum 
esse dispensatorem, admi.iistratorem vel procuratorem. Proprie- 
tatem vero illorum et usumfructum adeo jure ad regnum seu 
populum universum pertinere contendo, ut hisce etiam si velit se 
abdicare easque in alium transferre et alienare nequaquam possit ; 
non minus quam vitam quam quisque habet alii communicare 
potest. John Althus^n or Althusius, Politica Methodice Digesta 
(1603), in praefatione. \ See Hallam, Lit. Eur. 11. ^2g. 

^ Subditi sunt regis :| fratres non servi.— Vind. p. 130. Languet 
himself gets the idea ftjoai Bartolus Tract, de Regimine Civitatis 

^ Tract. Pol. III. i. supra p. 54. 

7 Green, Pol. Obi. s.fts. 
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coercive force with la volonte generaUy which is something 
quite different from itr~He tries to reduce a moral 
^ ideal to the limits of a legal formula. He dangles 
before our eyes the picture of a perfect people, freely 
determined to action by an enlightened reason. When 
we look closer we see nothing but the grinding tyranny 
of a many-headed master. 

3. The value of an ideal consists in the possibility of 
approximating to it. Burke's ideal of a '^rational freedom " 
is better than Rousseau's because it lies within the 
scope of human endeavour, and is congruous to the 
constitution of human nature. Rousseau did not take 
notice of human nature except to condemn it ; yet he 
dreamed of puddling this vile material into the image 
of an Holy Commonwealth. Hence the need of a new 
Lycurgus to remould the plastic puppet Man, and to 
turn its eyes (but he must first give it eyes) towards the 
light. Yet Lycurgus must not administer the Laws, 
for even the enlightened Legislator is not free from the 
corrupting influences of power. 

4. It is unnecessary to do more than point to the 
enormous consequences of Rousseau's doctrine. ^' That 
which distinguishes the French Revolution," says Mr. 
Lecky, '' from other political movements is that it was 
directed by men who had adopted certain speculative 
a priori conceptions with the fanaticism and proselytis- 
ing fervour of a religious belitf, and the Bible of their 
creed was the Contrat Social of Rousseau ^" 

I Lecky, England in the XVIIIth century, vol. v., p. 345. Cp. 
Maine, A. L., p. 87. Morley, Rousseau., vol. ii,, p. 192. Taine, 
Les Origines de la France Contemporaine, passim esp. VAncien Regime, 
pp. 319 sequ. 
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was anathematised by the Canons of i6o6^ Never- 
theless three years later it finds a place in one of 
James's academic addresses to ParUament. A King, 
he declared, is lex loquens '' binding himself by a 
double oath to the observation of the fundamental 
laws of his Kingdom. Tacitly, as by being a King 
and so bound to protect as well the people as the 
laws of his Kingdom ; and expressly by his oath at 
his coronation ; so as every just King in a settled 
Kingdom is bound to observe that paction made to 
his people by his laws in framing his government 
agreeable thereto ^" These noble sentiments do not 
altogether tally with the earlier part of the same 
discourse in which the extremest form of Divine 
Right had been insolently affirmed. What King 
James thought of the practical validity of the Pact 
between King and Kingdom may be inferred as well 
from the history of his reign as from a passage in 
his published works where he says " Of this contract 
betwixt the King and his people God is doubtless 
the only Judged" 

From the day when King James introduced the 
Contract Theory into his speech from the throne to 
the day when a later Parliament resolved that another 
King James " having endeavoured to subvert the 
constitution of the Kingdom by breaking the original 
contract between King and People, and by the advice 
of Jesuits and other wicked persons having violated 
the fundamental laws, and having withdrawn himself 
out of the kingdom, hath abdicated the government, 
and that the throne is thereby vacated %" was seventy- 
nine years less two months. During the whole of 

1 Hallam, Const. Hist., I. 322. 

'^ Vox Regis ap. Havlei. Misc. vol. I., 21 March, 1610. 

8 "The Trew Law of Free Monarchies, a.d. 1598," p. 207 
Collected Works, ed. 161 6. 

^ Resglujtionis of 28 Jan. and 7 Feb., 1689. 

• • ,♦. • • 

• • • • * I 
• • •* • • 
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CHAPTER III. 

HISTORICAL. 

We have traced the history of the Social Compact 
theory in the sphere of thought from the end of the 
XVIth to the middle of the XVIIIth century. It 
remains to say something about its history in the 
sphere of action. 

Languet's book was published not Jater than 1581. 
In the same year the Netherlands rejected the yoke 
of Spain. If the Declaration of Independence^ did not 
expressly base the duty of allegiance upon compact, 
this was not because the idea was unfamihar to its 
authors. But what they thought of was not an 
agreement vaguely conceived as ''original," but an 
agreement actually subsisting between an existing 
King and an existing Kingdom, and solemnly form- 
ulated in the oath of coronation. "The delegates 
of the Estates were to place the King's tenure upon 
contract, not an implied one, but a contract as 
Hteral as the lease of a farml" '"The contracts 
which the King has broken are no pedantic fantasies," 
said the Estates, 'Hiut laws planted by nature in the 
universal heart of mankind, and expressly acquiesced 
in by prince and people^"' 

In England the practical importance of the Contract 
Theory belongs more especially to a later date, but 
already at the beginning of the XVIIth century it 
was condemned by the partizans of absolute monarchy 
as involving disloyal and subversive tendencies. It 
1 See Appendix. ^ Motley, Dutch Republic, III. 512. 

8 xbid, 513. . . 
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this period the theory was at the service of any 
politician or pamphleteer, who might choose to employ 
it. It was in fact constantly, but not uniformly, 
asserted by the opponents of the doctrine of Divine 
Right and the practical consequences derived from 
it. But in the first half of the XVIIth century the 
Theory of Compact had by no means vindicated the 
unique predominance that it afterwards acquired. In 
some quarters where it might have been expected 
we look for it in vain. Dr. Whewell notices the 
absence of all reference to it in Philip Hunton's 
treatise On Monarchy (1643). Milton in his Tenure of 
Kings and Magistrates (1649) reproduces the XVI th 
century doctrine that all power is derived from the 
people^ but without either using the word contract, 
or relying on agreement as a source of political duty. 
The fact that Hobbes had adopted the Contract Theory 
ma}^ have tended to bring the doctrine into general 
disfavour. The Commons, indeed, in their Declar- 
ation ^ of 21 March, 1649 assumed agreement as 
the origin of government. " They suppose it will not 
be denied that the first institution of the of&ce of 
King was by Agreement of the People, who chose 
one to that office for the protection and good of them 
who chose him, and for their better government 

'^ e.g., The power of kings and magistrates is nothing else but 
what is only derivative, transferred, and committed to them in trust 
from the people to the common good of them all; in whom the 
power yet remains fundamentally and cannot be taken from all 
without a violation of their natural birthright. Baxter {Holy 
Commonwealth, 1659) expresses the same idea of trusteeship in the 
terms of pact. " When I say that the Parliament representeth 
the people as free I take it for undeniable that the government is 
constituted by contract, and that in the contract the people have 
not absolutely subjected themselves to the Sovereign without 
reserving any rights or liberties to themselves, but that some rights 
are reserved to them, and exempted from the Prince's power; and 
therefore that the Parliament are their trustees for the securing of 
their exempted rights." (c. XIII.). 

2 See Appendix. 
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according to such laws as they did consent untoi." 
But to resolve vaguely that government originates in 
agreement is something far short of accepting an 
original compact as a standard of political duty. 

Oliver Cromwell would perhaps have been glad to 
enlist some theory of government in his favour^; 
but the theory of contract was no less obviously 
unsuitable than the rival theory of '' fundamental 
hereditary right." The only contract apphcable to 
his case was that kind which Hobbes feigns under 
the form of Sovereignty by Acquisition. 

There is a recrudescence of the theory in Baxter's 
Holy Commonwealth (1659), where it figures as the 
'' fundamental contract." The Rev. Thomas Tomkyns, 
undeservedly remembered as the licenser of the Para- 
dise Lost, describes it as the '* original contract " in his 
reply entitled The Rebel's Plea examined (1660). But it 
was not until after the Restoration that it became 
a constant force in practical politics, and then only 
gradually. In 1680 appeared Sir Robert Filmer's 
Patriarcha, a formal exposition of the doctrine of 
''fundamental hereditary right^." In the same year, 
or shortly afterwards, Algernon Sidney conceived and 
wrote, as a refutation of Filmer's work, his Discourses 
on Government, which however remained unpublished 
until 1698. This work reeks of contract, though, as 
if by accident, the actual phrase ''original contract" 
is avoided, as it is too in Jeremy Taylor's political 
chapters. A political theory cannot masquerade as 
dogma while its terminology is still fluctuating, and 
it would seem that even at the end of the reign of 
Charles the Second the idea of deriving political 

1 Cobbett, Parliamentary History, vol. III. 1293. 

2 See his letter to Col. Robert Hammond, 25 Nov., 1648. 

3 This is the phrase used in the address from the University of 
Cambridge, Sept. 1681, — London GazetU, No, 1653. Ranke, Hist, 
Engl, IV. 145. 
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duties from contract had not yet seized hold of the 
popular imagination. When the University of Oxford 
a few years later anathematised a number of doctrines 
as all of them ''false, seditious, and impious, and most 
of them also heretical, and blasphemous, infamous to 
Christian religion, and destructive of all government 
in Church and State," it gave the Original Contract 
Theory the honour of priority, but still without pre- 
cisely so describing it. The first proposition on the 
list is "that" all civil authority is derived originally 
from the people " ; the second " that there is a 
mutual compact, tacit or express, between a prince 
and his subjects, and that if he perform not his duty 
they are discharged from theirs^." 

Meanwhile the idea of a contract between King and 
subjects had assumed a very practical form in the parl- 
iamentary debates upon the Exclusion Bill (1679). It 
was felt by the advocates of this measure that " no 
Parliamentary Compact could give security against a 
Catholic King^." In the following year the Commons 
declared in an address to the Crown that " The most 
sacred obligations of contracts and promises (if any 
such should be given) that shall be judged to be against 
the interest of the Romish religion will be violated ^" 
But the contract referred to is not a contract in the 
air, not the pedantic fantasy of the political theorisers. 
It is as intensely actual as the contract to which the 
Estates of the United Provinces had appealed a century 
earlier. 

From these two sources (the speculations of writers 
on the one hand, and the practical necessities of the 
situation on the other) the Contract Theory was 
gradually gathering strength. Its triumph was secured 

1 Somers Tracts, VIII. 420. Ranke, Hist. Engl. IV. 182. 

2 Ranke, Hist. Engl., IV. 82. 

3 Cobbett, Pari, Hist. IV. 1257. (Dec. 30, 1680). 

G : : ''•ly 
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by its insertion in the famous resolution of the Con- 
vention ParHament. 

Even in 1689 the theory of an Original Contract 
was not universally famihar. Lord Clarendon made 
a weighty protest against it. '' I may say this much 
m general, that this breaking the original contract is 
a language that hath not been long used in this place; 
nor known in any of our law-books or pubhc records. 
It is sprung up but as taken from some late authors 
and those none of the best received ; and the very 
phrase might bear a great debate, if that were now 
to be spoken to\" 

Sir George Treby replied that it was a "phrase and 
thing used by the learned Mr. Hooker in his book of 
Ecclesiastical Polity^" The thing is there, no doubt ; 
but not the phrase. 

It is not necessary to say much more about the 
history of the Social Contract Theory in England. Its 
recognition by the Convention made it familiar, its 
adoption by Locke made it classical. " Stamped 
by his authority it became the orthodox Whig 
doctrine^. Perhaps it reaches its zenith in that 
Whig Saturnalia, the prosecution of Dr. Sacheverell. 
Each Manager of the Commons, as he rises to his feet, 
pays it his tribute of respect, and pours his particular 
libation to the injured Divinity of the British Constitu- 
tion. In the field of thought it is still strong enough to 
command the allegiance of Warburton, Tucker, Hoadly 
and in a less degree of Bolingbroke. Nor was the inci- 
sive criticism of Hume fatal to its existence, though fatal 
to the reasons, whereby it justified its right to exists 

1 At the Conference between Lords and Commons, 5 Feb., i68g. 
Cobbett, Pari. Hist. V. 76. 

2 Ibid, 79. 

^ Stephen. English Thought in the XVIIIth century, II. 136. 
^ " The Social Compact Theory Hved long after the brains were out." 
$|;^pljen» English Thought in the XVIIIth century, vol. II. p. 180, 



Hosted by 



Google 



HISTORICAL. 83 

The child of Revolutionary Whiggism, it survived as 
long as its parent. In the burning pages of Burke's 
Appeal"^ and Reflections'^ it found its apotheosis and its 
grave. For while in identifying the Social Compact 
with the fundamental laws and usages of the constitu- 
tion he defined its lineaments and revealed without 
vulgarising its mystery ; so by his horror of abstract 
reasoning in politics, and by a hundred appeals to the 
simple principle of expediency, he made its claim to be 
an independent source of political duty for evermore a 
vain pretension and a sham. With him "the founda- 
tion of Government is laid, not in imaginary rights of 
men, which, at best, is a confusion of judicial with civil 
principles, but in political convenience, and in human 
nature ; either as that nature is universal, or as it is 
modified by local habits and social aptitudes." And 
yet it was Burke, if anyone, who gave reality to the un- 
substantial phantom of an Original Pact, invoking it 
as the guardian angel of '' rational freedom." 

Far different in its consequences was the Social 
Contract of Rousseau. The one was conservative, the 
other subversive. ''These new Whigs," wrote Burke, 
" hold that the sovereignty, whether exercised by one 
or many, did not only originate from the people (a 
position not denied nor worth den3dng or assenting to), 
but that in the people the same sovereignty constantl}^ 
and unaHenably resides ; that the people may lawfully 
depose Kings, not only for misconduct, but without 
any misconduct at all ; that they may set up any new 
fashion of government for themselves, or continue with- 
out any government at their pleasure ; that the people 

1 " The original contract, implied and expressed in the constitution 
of this country as a scheme of government fundamentally and in- 
violably fixed in King Lords and Commons." Appeal, Works vol. VI 
p. 148. 



2 " The engagement and pact of society, which generally goes by 
the name of the constitution." Reflections, Works vol. V. p. 57. 
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are essentially their own rule, and their will the measure 
of their conduct ; that the tenure of magistracy is not 
a proper subject of contract ; because magistrates have 
duties but no rights ; and that if a contract de facto is 
made with them in one age, allowing that it binds at all, 
it only binds those who are immediately concerned in 
it, but does not pass to posterity. These doctrines 
concerning the people (a term which they are far from 
actually defining . . . .) tend in my opinion to the utter 
subversion not only of all government in all modes, and 
to all stable securities to rational freedom, but to all the 
rules and principles of morality itself." 

The practical outcome of these doctrines, most of them 
derived from Rousseau, are writ large upon the page of 
history. To trace them would be to write the history 
of Europe and America during the last hundred and 
fift}^ years. It will be enough for our present purpose 
to notice their influence on the constitutions of America 
and France. If the American Declaration of Inde- 
pendence (1774) does not expressly refer to the Social 
Contract, it nevertheless very evidently belongs to the 
same order of ideas \ " We hold these truths to be self- 
evident, that all men are created equal ; that they are 
endowed by their Creator with certain unalienable 
rights ; that among these are life, liberty and the pur- 
suit of happiness ; that to secure these rights govern- 
ments are instituted among men, deriving their just 
powers from the consent of the governed." The con- 
stitutions of the several states reduce the Social 
Contract Theory to express formulae. The Bill of 
Rights of Virginia (12 June, 1776) declares that "all 
men are by nature equally free and independent, and 
have certain inherent rights, of which, when they enter 
into a state of society, they cannot by any compact 
deprive or divest their posterity." New Jersey (1776) ; 
1 See Appendix, 
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'' All the constitutional authority ever possessed by the 
Kings of Great Britain over . . . their dominions was, by 
compact, derived from the people and held of them for 
the common interest of the whole society." Maryland 
(1776) ; " All government of right originates from the 
people, is founded in compact only and instituted solely 
for the good of the whole." Massachusetts (1780) ; "The 
body politic is formed by the voluntary association of 
individuals. It is a social compact, by which the whole 
people covenants with each citizen, and each citizen 
with the whole people, that all shall be governed by 
certain laws for the common good^" 

In France, though the influence of Rousseau's ideas 
had permeated society to its depths, yet we look in vain 
for a formulation of the Doctrine of Contract in the 
constitutional documents of the time. The Declaration 
of the Rights of Man^, which may be taken as the 
type of all the rest, pronounced in its second article 
that " Le but de toute association politique est la 
conservation des droits naturels et imperscriptibles de 
I'homme." The sixth article declares that " La loi 
est I'expression de la volonte generale." These tw^o 
texts were more than enough to supply the basis of 
a philosophy of Revolution. Accordingl}^ the Social 
Contract of Rousseau was relegated to the dream- 
land from which he had evoked it. Its formula "the 
total alienation of each associate with all his rights 
to the entire community," with the consequence that 
"the social compact gives to the body politic absolute 
power over its members " were alone remembered. 

The causes of this complete abandonment of the 
philosophic basis of Rousseau's argument are not far 

1 Similar language is to be found in nearly all the State Constitu- 
tions. In addition to those quoted the following refer to the Social 
Contract totidcm verbis: — Kentucky (1792), Mississippi (1S17), 
Connecticut (181 8), Alabama (i8ig), Arkansas (1S36), Florida 
(1838), Texas (1845), Oregon (1S57). Poore, Constitutions of U.S.A. 

2 See Appendix. 
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to seek. In the first place Rousseau himself having 
once formulated the theory of contract shows little 
disposition to recur to it. After ceremoniously parading 
it in his opening chapters, he quietly consigns it to 
oblivion. Nor again was it easy to feel any enthusiasm 
for a contract, which had no relation to fact, and in 
which the individual could not without fiction be 
conceived to participate. 

In both these respects the Social Contract of America 
differed widely from the Social Contract of France. 
In America it was no new speculation bravely put 
forward and incontinently abandoned. Stamped with 
the venerable authority of Locke ^ it had been accepted 
as the watchword of a triumphant party, and grown 
familiar during the course of nearly a century. Nor 
was it something merely visionary and chimerical. 
It was the formula of the " classic liberties of the 
English people^." Its assertion at the moment of 
separation happily expressed the continuity of con- 
stitutional tradition. The fabric of British Dominion 
had indeed been demolished, but the stones of the 
old building furnished the foundation of the new. 

1 Jefferson was twitted with having borrowed his Declaration of 
Independence from Locke's Essay on Government. J. C. Tyler, The 
Literary History of the American Revolution, vol. I. pp. 504-7, Put- 
mans, 1897. 

2 Boutmy. 
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CRITICAL. 

Hume. Blackstone. Bentham. Paley. WJiateley, 
Whewell. Austin. Spencer . 

HUME. 

David Hume, b. 1711, d. 1776. Essays: Moral, Political 
and Literary, Part H. Essay XI L Of the Original Contract, 

The Theory of an Original Contract. '' As 

no party in the present age can well support itself 
without a philosophical or speculative system of prin- 
ciples annexed to its political or practical one ; we 
accordingly find that each of the factions into which 
this nation is divided has reared up a fabric of the 
former kind in order to protect and cover that scheme 

of actions which it pursues The one party by 

tracing up Government to the Deity endeavour to 
render it so sacred and inviolate that it must be 
little less than sacrilege, however tyrannical it may 
become, to touch or invade it in the smallest article. 
The other party by founding government altogether 
on the consent of the People suppose that there is 
a kind of original contract by which the subjects have 1 
tacitly reserved the power of resisting their Sovereign, , 
whenever they find themselves aggrieved by that \ 
authority with which they have for certain purposes ; 
voluntarily entrusted him." |^ 

True : as an account of original origins. \ 
" When we consider how nearl}^ equal all men are in 1 
their bodily force, and even in their mental powers , 
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and faculties, till cultivated by education ; we must 
necessarily allow that nothing but their own consent 
could at first associate them together, and subject 
them to any authority. The people, if we trace 
government to its first origin in the woods and 
desarts, are the source of all power and jurisdiction, 
and voluntarily, for the sake of peace and order, 
abandoned their native liberty and received laws from 
their equal and companion. The conditions upon 
which they were willing to submit were either ex- 
pressed, or were so clear and obvious, that it might 
well be esteemed superfluous to express them. If 
this then be meant by the original contract it cannot 
be denied that all government is at first founded on 
a contract." 

Untrue : as an account of political duty. 
" But philosophers, who have embraced a party (if 
that be not a contradiction in terms) are not contented 

with these concessions They affirm that all 

men are still born equal, and owe allegiance to no 
prince or government unless bound by the obligation 
and sanction of a promised And . . . this promise 
is always understood to be conditional and imposes 
... no obligation unless he meet with justice and 
protection from his sovereign." 

Objections : 1. Paradoxical. ^' But would 
these reasoners look abroad into the world they 
would meet with nothing that in the least corre- 
sponds to their ideas Were you to preach in 

most parts of the world that political connections are 
founded altogether on voluntary consent or a mutual 
promise, the magistrate would soon imprison 370U as 

1 Cp. Algernon Sidney Discourses on Government, ch. III. s. 17 : 
" nothing being more known amongst men than that ah contracts 
are of such mutual obligation that he who fails of his part discharges 
the other. If this be so between man and man, it must needs be so 
between one and many miUions of men." 
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seditious for loosening the ties of obedience ; if your 
friends did not before shut you up as delirious for 
advancing such absurdities." 

2. Unhistorical, '' But the contract on which 
government is founded is said to be the original 
contract; and consequently may be supposed too old 
to fall under the knowledge of the present generation. 
If the agreement by which savage men first associated 
and conjoined their force be here meant, this is 
acknowledged to be real ; but, being so ancient and 
being obliterated by a thousand changes of govern- 
ment and princes, it cannot now be supposed to 
retain any authority." 

'' Almost all the governments which exist at present 
or of which there remains any record in story have 
been founded originally either on usurpation, or con- 
quest, or both, without any pretence of a fair consent 
or voluntary subjection of the people. ... I maintain 
that human affairs will never admit of this consent ; 
seldom of the appearance of it. But that conquest 
or usurpation, that is, in plain terms force, by dis- 
solving the ancient governments is the origin of 
almost all the new ones, which were ever established 
in the world." 

No implied consent. " Should it be said that 
by Uving under the dominion of a prince, which one 
might leave, every individual has given a tacit consent \ 
to his authority and promised him obedience ; it may ' 
be answered that such an implied consent can only 
have place, where a man imagines that the matter 

depends on his choice Can we seriously say 

that a poor peasant or artisan has a free choice to 
leave his country . . . . ? We may as well assert 
that a man by remaining in a vessel freely consents 
to the dominion of the master ; though he was carried 
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I on board while asleep, and must leap into the ocean 

I and perish the moment he leaves her." 

\ *' When we assert that all lawful government arises 
from the consent of the people, we certainly do them 
a great deal more honour than they deserve, or even 
expect and desire from us." 

3. XJnphilosophical and unnecessary. ''All 
moral duties may be divided into two kinds. The 
first are those to which men are impelled by a 

natural instinct Of this nature are love of 

children, gratitude to benefactors, pity to the un- 
fortunate. . . . The second kind . . . are performed 
entirely from a sense of obligation, when we consider 
the necessities of human society and the impossibility 
of supporting it, if these duties were neglected. It 
is thus justice (or a regard to the property of others), 
fidelity (or the observance of promises) become oblig- 
atory. . . . The case is precisely the same with the 

.... civil duty of allegiance What necessity 

therefore is there to found the duty of allegiance (or 
obedience to magistrates) on that of fidelity (or a 
regard to promises) . . . ; when it appears that both 
allegiance and fidelity stand precisely on the same 
foundation, and are both submitted to by mankind 
on account of the apparent interests and necessities 
of human society ? . . . The obligation to allegiance 
being of like force and authority with the obligation 
to fidelity we gain nothing by resolving the one into 
the other. The general interests or necessities of 
/ society are sufficient to establish both. If the reason 
be asked of that obedience, which we are bound to 
pay to gOA^ernment, I readily answer Because society 
could not otherwise subsist.'' 

''The only passage I meet with in antiquity where 
the obligation of obedience to government is ascribed 
to a promise is in Plato's Crito ; where Socrates 



Hosted by 



Google 



BLACKSTONE. 9^ 

refuses to escape from prison because he had tacitly 
promised to obey the laws. Thus he builds a tory 
consequence of passive obedience on a whig foundation 
of the original contract." 

BLACKSTONE. 

Sir William Blackstone, b. 1723, d. 1780. Comment- 
aries on the Laws of England, 1765-9. 

Historically untrue. '' The only true and 
natural foundations of society are the wants and the 
fears of individuals. Not that we can believe with 
some theoretical writers that there ever was a time 
when there was no such thing as society ; and that 
from the impulse of reason and through a sense of their' 
wants and weaknesses individuals met together in a 
large plain, entered into an original contract, and chose 

the tallest man present to be their governor ' 

Analytically true^. " But though society had 
not its formal beginning from any convention of indi- 
viduals actuated by their wants and their fears ; yet 
it is the sense of their weakness and imperfection that 
keeps mankind together, that demonstrates the necessity 
of this union, and that therefore is the solid and natural 
foundation as well as the cement of civil society. And \ 
this is what we mean by the Original Contract of! 
Society, which, though perhaps in no instance it has \ 
ever been formally expressed at the first institution of; 
a State, yet in nature and reason must always be i 
understood and implied in the very act of associating i 
together ; namel}^ that the whole should protect all its .• 
parts and that every part should pay obedience to the 
will of the whole ; or in other words that the community ' 
should guard the rights of each individual member, and 

1 Cp. Goguet, De rorigine des Loix, des Arts ct des Sciences (1758). ; 
Des qu'on envisage la societe comme I'effet d'un accord unanime, 

elle suppose necessairement des conventions II n'a pas fallu 

de solemnites pour etablir ces regies et ces maximes. Livre I. ad init. 
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Introd. s. 2, 



that (in return for this protection) each individual should 
submit to the laws of the community ; without which 
submission of all it was impossible that protection 
could be certainly extended to any." 

Blackstone's Critics. This passage, though dis- 
approved by Bentham, is in close accord with the 
language of T. H. Green. '' The essential thing in 
political society is a power, which guarantees men's 
rights, i.e. a certain freedom of action and acquisition 
conditionally upon their allowing a like freedom in 

others It is the power of guaranteeing rights 

defined as above, which the old writers on Sovereignty 
and civil government supposed to be established by 
covenant of all with all, translating the common interest, 
which men have in the maintenance of such a power 
into an imaginary historical act b}^ which they instit- 
uted it^" 

G. C. Lewis objects to Blackstone that an original 
contract " cannot be inferred from the existence of 
government, as all must admit that government may 
exist without a previous convention''." But if by 
previous we understand logically previous^ not historically 
previous, consent is as much implicit in government as 
hydrogen is implicit in water. It is not Blackstone's 
fault that earlier writers had given this consent the 
inappropriate name of contract. 



BENTHAM. 

\ Jeremy Bentham, b. 1748, d. 1832. Fragment on 

^Government, 1776. He condemns the doctrine of the 

■Social Contract as a useless fiction. His principal 

ch. I., s. 36 objections are the following: — 

f I. It does not afi:brd an independent rule of political 

I duty. The obligation of a promise will not stand 

^ Pol. Obi., s. 91. 

2 G. C Lewis, Use and Abuse 0/ Political Terms, ed. 1898, p. 161. 
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against that of utility, while that of utility will against 
that of a promise. 

2. The obligation of a promise were it even inde-j 
pendent would not be extensive enough for the purpose.j 

'' The King fifty years ago promised my great-grand- 
father to govern him according to law. My great- 
grandfather fifty years ago promised the King to obey 
him according to law. My neighbour just now promised 
the King to obey him according to law. Be it so. But 
what are these promises all or any of them to me ? " 

PALEY. 

William Paley, b. 1743, d. 1805, follows on the same 
side in his Moral and Political Philosophy (1785). The 
Social Contract is " a supposition false in fact and 
leading to dangerous conclusions." For (a) "It serves p. 416. 
extremely to embarras the deliberations of the legislat- 
ure, and affirms a dangerous pretence for disputing the 
authority of the laws." 

'' It was this sort of reasoning that produced in this 
nation the doubt, which so much agitated the minds 
of men in the reign of the second Charles, whether 
an Act of Parliament could of right alter or limit 
the succession of the Crown ^" 

(b) " If it be by virtue of a compact that the 
subject owes obedience to Civil Government it will 
follow that he ought to abide by the form of govern- 
ment, which he finds established, be it ever so absurd 

or inconvenient." P"^^^ 

(c) It is represented that "every violation of the 

compact on the part of the governor releases the 

1 e.g., Sir Leoline Jenkins, Nov. 4, on the First Reading of the 
Exclusion Bill. " I know the legislative power is very great and it 
ought to be so. But yet I am of opinion that parliaments cannot 
disinherit the heir of the Crown ; and that if such an act should 
pass it would be invalid in itself." Cobbett, Pari. Hist., vol. IV., 
iigi. But he bases his objection not on Contract but on Divine 
Right. 
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subject from his allegiance and dissolves the govern- 
ment." This position " would endanger the stability 
of every political fabric in the world" ... a ''plea 
... at all times captious and unsafe." 

" Wherefore, rejecting the intervention of a compact 
as unfounded in its principle and dangerous in its 
application, we assign for the only ground of the 
subject's obligation ' The will of God as collected 
from expediency.' " The interest of the whole society 
is binding on every part of it. 

WHATELY. 

Richard Whately, Archbishop of Dublin, b. 1787, 
d. 1863, is the next critic of the Social Compact Theory.^ 
He finds that '' the ultimate result of the doctrine is, in 
plain words, no other than this; that the people are 
bound to obey the magistrate as long as they think 
proper." He goes on to distinguish duties as ''those 
in which the parties are mutually responsible to each 
other, and those in which they are not." To the second 
class belongs the duty of allegiance. It is not con- 
ditional upon good government. But the governor, on 
his side, is morally "bound to make a good use of his 
power, no less than his subjects are to obey him, 
and he is accountable to God for so doing, but not 
to them." 

But the duty of obedience is not unqualified ; for^ 

a. There is no duty of obedience to illegal commands. 

b. Extreme cases of misgovernment are outside the 

rule. "It would be fruitless, as it is needless, to attempt 

laying down beforehand what those cases are. Every 

man must judge for himself on each occasion when 

it is that such an extreme case of oppression occurs 

as to render submission a greater public evil than 

the violation of an important general rule." 

1 Sermon preached before the University of Oxford, 30 Jan., 1821, 
pubUshed with the author's Bampton Lectures for 1822, 4th ed., 1859. 
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WHEWELL. 

William Whewell, Master of Trinity College, Cam- 
bridge, b. 1794, d. 1866, in his Elements of Morality (1848) 
challenges the conclusions of Paley, and attempts to re- 
establish the Social Contract on a firmer basis. He 
admits it to be unhistorical. ''It is not true that in any 
actual social condition the circumstances of men and 
the rules which they obey are those which have been 
determined by their own will." . . . "Even in respect to 
Civil Government the greater part of the circumstances 
of a man's condition exist before him and independently 
of him .... And his relation to the Government being 
determined by these external facts and not by himself, 
it seems to be a groundless and inapplicable fiction to 
speak of that relation as founded upon a Contract to 
which he is a party." s- ^^s- 

On the other hand " the Social Contract .... may 
be a convenient form for the expression of moral truths. 
And this it may be, if we can answer satisfactorily the 
questions which convey the objections to the theory, 
namely, what are the terms of the Social Contract ; 
under what conditions the consent of men to this 
Contract may be assumed, and the like." s. 827. 

What then is the Social Contract ? The Social Con- 
tract is the Constitution, i,e. " the collection of funda- 
mental rules and maxims of rights and especially of 
political rights .... the common understanding by 
which the laws of order and freedom are bound together." s. 840. 

Thus understood, the doctrine of the Social Contract 
"harmonizes well with the love and reverence for the 
constitution, which are among our duties." It is thus s. 853. 
that Burke understands it when he describes the suc- 
cession of the Crown as derived from an authority 
emanating from the Common Agreement and Original 
Compact of the State — commtini sponsione reipnhlicae. It 
is thus that the people of Massachusetts understood 
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it when they gave the Social Compact a place in their 
Constitutional Charter. 

Dr. Whewell's apology for the Social Contract came 
too late to stem the current which had set against it. 
His attempt to do so indicates a curious survival of 
a moribund phase of thought. He is probably the last 
writer to express that feeling of almost religious 
veneration for the British Constitution, which in the 
eighteenth century had been the inspiration of Black- 
stone and of Burke. He does not hesitate to attribute 
to it ''a moral sacredness ; " and rebukes Paley for 
speaking with slight of those who ascribe to it "a kind 
5, 853. of transcendental authority or mysterious sanctity." 

SPENCER. 

Mr. Herbert Spencer has quite recently enlisted the 
Social Compact Theory on his side in the duel oiTJie Man 
versus The State (1884). ''The general principle under- 
lying the right government of every incorporated body is 
that its members contract with each other severally to 
submit to the will of the majority in all matters concern- 
ing the fulfilment of the objects for which they are 
incorporated ; but in no others. For, as it is implied 
in the very nature of a contract, that those entering 
into it must know, what they contract to do ; and 
as those who unite with others for a specified object 
cannot contemplate all the unspecified objects which 
it is hypothetically possible for the union to under- 
take ; it follows that the contract entered into cannot 
extend to such unspecified objects. And if there 
exists no expressed or understood contract between 
the union and its members respecting unspecified 
objects, then for the majority to coerce the minority 
into undertaking them is nothing less than gross 
p. 83. tyranny." This passage was published in 1854, t>ut 
Mr. Spencer adopts it from a former essay and remarks 
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that it holds of an incorporated nation as much as 
of an incorporated company. 

He goes on to ask how the objects of the union 
are to be ascertained. Admitting the h3q:>othesis of 
a Social Contract to be baseless as conceived by 
Hobbes or Rousseau, he maintains that if we ask 
"what would be the agreement into which citizens 
would now enter with practical unanimity, we get a 
sufficiently clear answer." .... It is sufficient to 
recognize the undeniable truth that there are numerous 
kinds of actions in respect of which men would not, 
if they were asked, agree with anything like unanimity 
to co-operate and to be bound by the will of the 
majority. Such actions are not rightfully compellable 
by the majority, i.e. not rightfully enforceable by 
the State. 

AUSTIN. 
John Austin, b. 1790, d. 1859, examines the Social 
Compact Theory in Lecture VI. of his Jurisprudence 
(1832). He finds three conclusive objections to it : 

Objections to the Social Contract Theory. 

1. For its professed object, namely, to account for 
the relative duties of Sovereigns and subjects, the • 
hypothesis is needless and inappropriate. 

"We sufficiently account for the origin of those 
respective obligations when we refer them simply (or 
without the supposition of an original covenant) to 
their apparent and obvious foundations : namely, the 
law of God^ positive law, and positive morality." 

2. The hypothesis is a fiction and the figment 

could have no existence in fact. A convention implies 

the acceptance of an offer. The subjects could hardly 

accept the promise of the Sovereign [or of each other] 

1 The index to the Law of God, according to Austin, is the principle 
of utility. — Lecture I. 
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\ unless the}^ apprehended its object. But it is surely 
' " absurd to suppose that all or many of the members 
of any inchoate community would have determinate 
notions concerning the scope of their union or con- 
cerning the means to its attainment. Consequently 
most or many of the original subjects would not 
apprehend the object of the original Sovereign's 
promise ; and not apprehending its object, they would 
not accept it in effect, although they might accept 
it in show." 

3. The hypothesis proceeds on the false assumption 

as to the universal connection between duty and 

convention. ''It would seem that the hypothesis was 

suggested to its authors by one or other of these 

- suppositions : 

(i.) Where there is no convention there is no duty. 
.... (ii.) Every convention is necessarily followed by 

a duty Both suppositions are grossly and 

obviously false." Many duties have no relation to 
convention. Many conventions do not create duties. 
There are conventions that morality condemns, or 
that positive law will not sustain, or that conflict 
with the law of God, inasmuch as their tendencies 
are pernicious. These do not create duties moral, 
legal, or religious. '' Consequently although the Sov- 
ereign and subjects were parties to an original compact, 
neither the sovereign nor subjects would of necessity 
be bound by it." 

To these objections of Austin we may add a few more 
from other sources. 

I 4. The hypothesis '' proceeds on the false as- 

/ sumption that persons before the existence of a gov- 

/ernment have rights to surrender^" Rights imply 

j society. Society implies if not political government 

I at least the germs of it. " The contract would have 

1 Use and Abuse of Political Terms, p. 50. 
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been impossible unless society in a form very like .' 
that distinctively called political had been in existence ) 
beforehand ^" 

5. It antedates the moral conception of a promise. 
In basing political rights and duties upon agreement, 
it assumes a consciousness of a law of nature in a 
state of nature, a consciousness of a promise as 
morally binding apart from political enforcement. 
But the consciousness of "an obligation of which the' 
breach is not punished by a political superior is not 
antecedent to political society, but one which it gradu- 
ally tends to produce^." \ 

6. It antedates the legal conception of a contract, 
whereas " the very notion of a binding agreement isi 
strange to the mind of primitive man^." '' The positive ; 
duty resulting from one man's reliance on the word of: 
another is among the slowest conquests of advancing ' 
civilisation^." i 

7. It is practically dangerous. Either it inculcates 
a duty of passive obedience^ — a doctrine favourably to 
tyrants; or it leaves the State and its institutions ati 
the mercy of individual caprice — a doctrine favourably? 
to anarchy*^. 

Conclusion. The Theory vitiated by triple 
error. 

Here we leave the doctrine of the Social Contract. 
It is an hypothesis, which has ceased to pass current, 
because its face value does not correspond with its 
value in exchange. From its first appearance as a 
theory of political duty it was vitiated by a triple \ 
error. 

1st. It confounded consent with promise and promise i 

with contract. * 

1 Green, Pol. Obi, s. 52. 2 jt, 5. 3^, 

3 K8i\e\gh,]Elementary Politics, p. 7. ^ Maine, A. L., p. 313, 

5 Hobbes, supra. ^ Paley, supra. 

H 2 
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2nd. It confounded duty with obligation, and obli- 
gation with contractual obligation. 

* 3rd. It confounded logical priority with historical 
/priority, political conditions with political antecedents. 

I Elements of permanent value. 

/ But though we have abandoned the phrase, the 
elements of truth which underlie it must not be 
Altogether ignored.. 

; I. '' Every party who obe^^s zvills the obedience which 

;he renders, or is determined to render it by some motive 

,'or another^" '' Utterly without our consent we could 

/ be at no man's commandment living." In this sense 

society implies consent but not contract. 

2. " The capacity on the part of the individual of 
jconceiving a good as the same for himself and others, 
jand of being determined to action by that conception, 
lis the foundation of rights ; and rights are the condition 
lof that capacity being realised ^" 

' The Commonwealth is jims consensu sociatus^. In this 
sense society implies consent, but not contract. 

3. It is upon the recognition of this truth both by 
ruler and by ruled that the welfare of the State depends. 
'' For the right of the Commonwealth is determined by 

; the power of the multitude led as it were by one mind. 

But this union of hearts can nowise be conceived, unless 
. the Commonwealth chiefly intend that very thing which 
; sound reason teaches to be to the general interest ^" In 

this sense society implies consent but not contract. 

4. The ideal society is that in which this conception 
of a common interest and the mutual recognition of 
individual claims furnishes an all-suflicient motive for 
action without the intervention of political force. To 
suppose this is to suppose a Society not of men but 
of Gods. 

1 Austin, Lecture VI. 2 Green, Pol. Ohl., s. 29. 

3 Cic, De Republic, I. 25. ^ Spinoza, Tract. Pol., III. 7. 
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It was of such an ideal society that Burke was 
thinking when he wrote the well-known passage 
following. 

"Society is indeed a contract. Subordinate contracts 
for objects of mere occasional interest may be dissolved 
at pleasure ; but the State ought not to be considered 
as nothing better than a partnership agreement in a 
trade of pepper or coffee, calico or tobacco, or some 
such other low concern to be taken up for a little 
temporary interest and to be dissolved b}^ the fancy 
of the parties. It is to be looked on with other rever- 
ence, because it is not a partnership in things sub- 
servient only to the gross animal existence of a 
temporary and perishable nature. It is a partnership 
in all science, a partnership in all art, a partnership 
in every virtue and in all perfection. As the ends of 
such a partnership cannot be obtained in many gener- 
ations, it becomes a partnership not only between those 
who are living, but between those who are living, those 
who are dead, and those who are to be born. Each 
contract of each particular state is but a clause in the 
great primeval contract of eternal society linking the 
lower with the higher natures, connecting the visible 
and invisible world according to the fixed compact 
sanctioned by the inviolable oath which holds all phy- 
sical and all moral natures each in their appointed 
place^." 

FINIS. 

1 Burke, Refleciions. Works, Vol. V., p. 183. Cp. Hooker VIII. 2, 2. 
"The whole world consisting of parts so many, so different, is by 
this only thing upheld ; he which framed them hath set them in 
order. Yea the very Deity itself both keepeth and requireth for 
ever this to be kept as a law that wheresoever there is a coagmenta- 
tion of many the lowest be knit to the highest by that which being 
interjacent may cause each to cleave unto other and so all to 
continue one." 
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APPENDICES. 

A. 

CONSTITUTIONAL DOCUMENTS. 

I. Declaration of the States General of the 
United Provinces. 26 July, 1581. Preamble. 

II. Declaration of the House of Commons. 
21 March, 1649. Preamble. 

III. Resolution of the Convention Parliament. 
28 Jan. and 7 Feb., 1689. 

IV. Declaration by the Representatives of the 
United States of America in Congress. 4 July, 
1776. Preamble. 

V. Declaration of the Rights of Man. 1789. 

B. 

A SELECTION OF EXAMINATION 
QUESTIONS. 
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I. 
Declaration des Etats Generaux des Provinces-Unies, 
que Philippe II. est decliu du Droit de Souverainete 
qu'il avoit sur lesdites Provinces. Fait a la Haye 
le 26 Juillet, 1581. 

Les Estats Generaux des Provinces-Unies du Pais- 
Bas : A tons ceux qui ces presentes verront ou orront lire, 
Salut : Comme il est notoire a un chacun, qu'un Prince du 
Pais est etably de Dieu pour Souverain et Chef des Sujects, 
pour les defendre et conserver de toutes injures, oppressions 
et violences : comme un Pasteur est ordonne pour la deffence 
et garde de ses Brebis : et que les Sujects ne sont pas creez 
de Dieu pour I'usage du Prince pour luy estre obeissans en 
tout ce qu'il commande, soit que la chose soit pie ou impie, 
juste ou injuste, et le servir comme esclaves : Mais le Prince 
est pour les Sujects, sans lesquels il ne pent estre Prince afin 
de gouverner selon droict et raison, les maintenir et aymer 
comme un Pere ses enfans ou un Pasteur ses Brebis, qui met 
son corps et sa vie en danger pour les deffendre et garentir. 
Et quand il ne le fait pas, mais qu'au lieu de defendre 
ses Sujects, il cherche de les oppresser et de leur oster 
leurs Privileges et anciennes Coustumes, leur commander 
et s'en servir comme d'esclaves; il ne doibt pas estre tenu 
pour Prince ains pour Tyran. Et comme tel ses Sujects, 
selon droict et raison, ne le peuvent plus recognoistre pour 
leur Prince; Notamment quand cela se faict avec deliber- 
ation et authorite des Estats du Pays, mais on le pent 
abandonner et en son lieu choisir un autre, sans se 
mesprendre, pour Chef et Seigneur, qui les deffende. Chose 
qui principalement a lieu quand les Sujects par humbles 
prieres requestes et remonstrances n'ont jamais S9eu adoucir 
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leur Prince, ni le destourner de ses entreprinses et desseings 
tyranniques. En sorte qu'il ne leur reste autre moyen que 
celuy-la pour conserver et deffendre leur Libert6 ancienne, 
de leurs Femmes, Enfans et posterit6, pour lesquels, selon 
la Loy de nature, iis sont obliges d'exposer vies et biens : 
Ainsi que pour semblables occasions on a veu par diverses 
fois advenir en divers temps, dont les exemples sont assez 
cognus. Ce qui principalement doibt avoir lieu et place 
en ces Pays ; lesquels de tout temps ont est6 gouvernez 
suyvant le serment faict par leurs Princes, quand ils ont 
este re9eus, selon la teneur de leurs Privileges et anciennes 
Coustumes. Joinct aussi que la plus part desdites Provinces 
ont tousjours re9eu leur Prince a certaines conditions et 
par Contracts et Accords jures. Lesquels si le Prince vient 
k violer il est selon droict decheu de la Souverainete du 
Pais. Or est-il ainsi que le Roi d'Espaigne .... etc. 

The conclusion of the whole matter lies in the declaration 
that the King of Spain is "decheu, ipso Jure, de la 
Souverainet6, etc. (p. 419). [The reader will find the rest 
of this long-winded document translated from the original 
Flemish in Dumont's Corps Diplomatique, vol. V., pt. i., 
p. 413, sequ.] 



II. 

A Declaration of the Parliament of England expressing 
the Grounds of their late Proceedings, and of settling 
the present Government in the way of a free State. 
March 21, 1649. 

The Parliament of England, elected by the people 
whom they represent and by them trusted and authorized 
for the common good, having long contended against 
tyranny, and to procure the well-being of those whom 
they serve, and to remove oppression, arbitrary power, 
and all opposition to the peace and freedom of the nation, 
do humbly and thankfully acknowledge the Blessing of 
Almighty God upon their weak endeavours, and the hearty 
assistance of the well- aftec ted in this work, whereby the 
enemies thereunto, both public and secret, are become 
unable for the present, to hinder the perfecting thereof. 
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And to prevent their power to revive tyranny, injustice, 
war, and all our former evils, the parliament have been 
necessitated to the late alterations in the government, 
and to that Settlement, which they judge most conducible 
to the honour of God and the good of the nation, the 
only end and duty of all their labours. And that this 
may appear the more clearly and generally, to the satis- 
faction of all who are concerned in it, they have thought 
fit to declare and publish the Grounds of their Proceedings. 
They suppose it will not be denied that the first institution 
of the office of King in this nation was by Agreement of 
the People, who chose one to that office for the protection 
and good of them who chose him and for their better govern- 
ment according to such laws as they did consent unto. And 
let those who have observed our stories recollect how very 
few have performed the trust of that office with righteous- 
ness, and due care of their subjects' good : and how many 
have made it their study and labour to satisfy their particular 
ambition and power, with high pressures and miseries upon 
their subjects; and with what horrid prodigality of Christian 
blood, upon punctilios of their own honour, personal titles 
and distastes : and in the whole line of them how far the 
late King hath exceeded all his predecessors, in the de- 
struction of those whom he was bound to preserve ; and 
instead of spreading his protection to all, scarce permitting 
any to escape the violence of his fury. To manifest this 
truth, it will not be improper to take a short view of 
some Passages in his reign, etc. 

Cobbett, Parliamentary History of England, vol. III. 1292-3. 



III. 
Resolution of the Convention Parliament declaring 
the throne vacant. (Jan. 28 and Feb. 7, 1689.) 

Resolved : That King James the Second having en- 
deavoured to subvert the Constitution of the Kingdom, by 
breaking the original Contract between King and People, 
and, by the advice of Jesuits, and other wicked persons, 
having violated the fundamental laws, and having withdrawn 
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himself out of this Kingdom, has abdicated the Government, 
and that the Throne is thereby become vacant. 
[Cobbett, Pari. Hist., vol. V. 50.] 

IV. 
A Declaration by the Representatives of the United 
States of America in General Congress assembled 
[July 4, 1776]. 

When in the course of human events it becomes necessary 
for one people to dissolve the political bands which have 
connected them with another, and to assume among the 
powers of the earth the separate and equal station to which 
the Laws of Nature and of Nature's God entitle them, a 
decent respect to the opinions of mankind requires that 
they should declare the causes which impel them to the 
separation. 

We hold these truths to be self-evident that all men 
are created equal ; that they are endowed by their Creator 
with certain unalienable Rights ; that among these are Life, 
Liberty and the pursuit of Happiness. That to secure these^ 
rights Governments are instituted among Men deriving their 
just powers from the consent of the governed; that when- 
ever any form of government becomes destructive of these 
ends, it is the right of the people to alter or to abolish 
it, and to institute new government, laying its foundation 
on such principles, and organizing its powers in such form 
as to them shall seem most likely to effect their safety 
and happiness. Prudence indeed will dictate that govern- 
ments long established should not be changed for light and 
transient causes ; and accordingly all experience hath shewn 
that mankind are more disposed to suffer, while evils are 
sufferable, than to right themselves by abolishing the forms 
to which they are accustomed. But when a long train of 
abuses and usurpations, pursuing invariably the same object, 
evinces a design to reduce them under absolute despotism, 
it is their right, it is their duty to throw off such government, 
and to provide new guards for their future security. Such 
has been the patient sufferance of these colonies ; and such 
is now the necessity which constrains them to alter their 
former Systems of Government. The history of the present 
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King of Great Britain is a history of repeated injuries and 
usurpations, all having, in direct object, the establishment 
of an absolute tyranny over these States. To prove this 
let facts be submitted to a candid world. Etc. 

Poore, Constitutions of U.S.A. Bryce, American Common- 
wealth, vol. I. 

V. 
Declaration des droits de Phomme et du citoyen 
[26 aout— 3 novembre, 1789]. 

Les repr^sentants du peuple fran9ais, constitues en 
assemblee nationale, considerant que I'ignorance, I'oubh 
ou le m6pris des droits de I'homme sont les seules causes 
des malheurs pubhcs et de la corruption des gouvernements, 
ont resolu d'exposer, dans une declaration solennelle, les 
droits naturels, inalienables et sacres de I'homme, afin que 
cette declaration constamment presente a tons les membres 
du corps social, leur rappelle sans cesse leurs droits et 
leurs devoirs afin que, les actes du pouvoir legislatif et 
ceux du pouvoir executif pouvant etre a chaque instant 
compares avec le but de toute institution pohtique, en 
soient plus respectes ; afin que les reclamations des citoyens, 
fondees desormais sur des principes simples et incontestables, 
tournent toujours au maintien de la constitution et au 
bonheur de tons. 

En consequence I'Assemblee nationale reconnait et declare, 
en presence et sous les auspices de I'Etre supreme, les 
droits suivants de I'homme et du citoyen. 

Art. I. Les hommes naissant et demeurent libres et egaux 
en droits. Les distinctions sociales ne peuvent etre fondees 
que sur I'utilite commune. 

2. Le but de toute association politique est la conservation 
des droits natuiels et imprescriptibles de I'homme. Ces 
droits sont la liberte, la propriety, la surete et la resistance 
a I'oppression. 

3. Le principe de toute souverainete reside essentiellement 
dans la nation. Nul corps, nul individu ne pent exercer 
d'autorite qui n'en emane expressement. 

4. La liberte consiste a pouvoir faire tout ce qui ne nuit 
pas a autrui : aussi I'exercice des droits naturels de chaque 
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homme n'a de bornes que celles qui assurent aux autres 
membres de la societe la jouissance de ces memes droits. 
Ces bornes ne peuvent etre determinees que par la loi. 

5. La loi n'a le droit de defendre que les actions nuisibles 
a la societe. Tout ce que n'est pas defendu par la loi ne 
peut 6tre empeche et nul ne pent etre contraint a faire 
ce qu'elle n'ordonne pas. 

6. La loi est I'expression de la volonte generale. Tons 
les citoyens ont le droit de concourir, personellement ou 
par leurs representants, a sa formation. Elle doit etre 
la meme pour tous, soit qu'elle protege, soit qu'elle punisse. 
Tous les citoyens etant egaux a ses yeux, sont egalement 
admissibles a toutes dignites, places et emplois publics, 
selon leur capacite, et sans autre distinction que celle de 
leurs vertus et leurs talents. 

7. Nul homme ne peut etre accuse, arrete ni detenu que 
dans les cas determines par la loi et selon les formes 
qu'elle a prescrites. Ceux qui sollicitent, expedient, ex- 
6cutent ou font executer^ des ordres arbitraires, doivent 
etre punis ; mais tout citoyen appele ou saisi en vertu 
de la loi doit ob^ir a I'instant ; il se rend coupable par la 
resistance. 

8. La loi ne doit etablir que des peines strictement 
n^cessai-res, et nul ne peut etre puni qu'en vertu d'une 
loi etablie et promulguee anterieurement au delit et legale- 
ment appliquee. 

9. Tout homme etant presume innocent jusqu'a ce qu'il 
ait ete declare coupable, s'il est juge indispensable de 
I'arreter, toute rigueur qui ne serait pas necessaire pour 
s'assurer de sa personne doit etre severement reprimee 
par la loi. 

10. Nul ne doit ^tre inquiete pour ses opinions, meme 
religieuses, pourvu que leur manifestation ne trouble pas 
I'ordre public etabli par la loi. 

11. La libre communication des pensees et des opinions 
est un des droits les plus precieux de I'homme ; tout citoyen 
peut done parler, ecrire, imprimer librement sauf a repondre 
de I'abus de cette liberte dans les cas determines par la loi. 

12. La garantie des droits de I'homme et du citoyen 
necessite une force publique. Cette force est done instituee 
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pour I'avantage de tons, et non pour I'utilite particuli^re 
de ceux auxquels elle est confiee. 

13. Pour I'entretien de la force publique, et pour les 
depenses d'administration, une contribution commune est 
indispensable ; elle doit etre egalement repartie entre tous 
les citoyens, en raison de leurs facultes. 

14. Tous les citoyens ont le droit de constater par eux- 
memes ou par leurs repr^sentants la necessite de la contribution 
publique, de la consentir librement, d'en suivre I'emploi et 
d'en determiner la quotite, Tassiette le recouvrement et la 
duree. 

15. La society a le droit de demander compte a tout 
agent public de son administration. 

16. Toute societe, dans laquelle la garantie des droits 
n'est pas assuree, ni la separation des pouvoirs determinee, 
n'a point de constitution. 

17. La propriete ^tant un droit inviolable et sacr^, nul 
ne pent en etre prive, si ce n'est lorsque la necessite 
publique, legalement constatee, I'exige evidemment, et sous 
la condition d'une juste et prealable indemnite. 

F. A. Helie, Les Constitutions de la France, pp. 30 — 32. 
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SELECTED QUESTIONS. 
It is not pretended that the text suppHes an answer to 
all these questions or a complete answer to any. 

B. CL. and Final Jurisprudence. 

1. " Every man by nature hath right to all things." 
Explain Hobbes's point of view, and how he avoids the 
apparent consequences of this position. 

2. What should the lawgiver regard as the test of good 
or evil ? 

3. Is the natural law of modern continental writers the 
same as the jus nat urate of the Roman jurists ? Give 
reasons for your answer. 

4. Examine carefully the arguments for and against the 
view that the State can have equal rights and duties as 
against its subjects. 

5. How far do you consider Hobbes's theory of Sovereignty 
inconsistent with civil and political liberty ? 

6. What according to the view of different writers is meant 
by the term Law of Nature ? Is it possible to defend the 
idea of such a Law, and, if so, what sense is to be put 
upon it ? 

7. What do you conceive to be the true object of Law ? 
State and criticise the views of Hobbes, Locke and Bentham, 
and any other authorities known to you on the question. 

8. {a) Quid leges sine moribus ? 
(b) Quid mores sine legibus ? 

To which of these dicta do you attach the greater 
importance ? 

9. Obligation has been described as the term of highest 
dignity and importance in all jurisprudence. Defend or 
criticise this. 

10. Many English writers use " obligation " as a synonym 
of ''duty." Criticise this usage, and, if you can, explain 
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the fact by any circumstances peculiar to English legal 
institutions. 

Lit. Hum. 

11. Examine the internal consistency of Hobbes's view 
of the obligation to obey the State. 

12. Can there be a right of insurrection ? 

13. "There are no rights but those that are the creatures 
of Law." Discuss this statement. 

14. "Whoever thinking Sovereign power too great will 
seek to make it less must subject himself to the Power that 
can limit it : that is to say to a greater." — Hobbes, Leviathan. 
Discuss the soundness of this doctrine. 

15. What amount of truth is contained in the theories that 
Government originated (i) in a pubHc contract, (2) in the 
paternal power ? 

History Final. 

16. Estimate the influence of contemporary events upon 
the political theories of Hobbes. 

17. What attitude does Hobbes take up towards the 
" liberty of the subject " and the constitutional struggles 
of his own time ? 

18. The Royalists of the Restoration condemned Hobbes's 
doctrine as "pernicious to the Sovereign power of Kings, 
and destructive to the affection and allegiance of subjects." 
Why did they take this view ? 

19. "The Law of Nature." Distinguish the different 
senses in which the term has been used. 

20. How does the theory of the origin of the State affect 
the question of the limits of governmental action ? 

21. To what extent does Hobbes admit the right of the 
individual with regard to person and property ? 

22. " Omnes homines natura aequales sunt." Sketch the 
subsequent political history of this maxim. 

23. Estimate the practical political value of Hobbes's 
theoT}^ of the Social Compact. 

24. Illustrate the fertility of the theories of the original 
Compact in the field of practical politics. 

25. "The conquerors give the law, and the conquered 
receive it." Can force be a justifiable source of law ? 
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